War and law
in the debate on the conquest of America (16th century)®

Summary

This essay presents three different ways of interpreting the relationship between
war and law in the debate on just war that took place in the first half of the 16th century
in Spain: those of Juan Gines de Sepulveda, Francisco de Vitoria and Bartolomé de Las
Casas. For Sepulveda, the war against the Indians was just and sacred because it was
fought by a superior people against barbarian peoples, and the law served as an ex post
facto ideological legitimisation of the irreversible fact of conquest; for Vitoria, war was
an instrument, albeit an extreme one, for implementing justice, which should be used with
moderation, only when the barbarians responded violently to the universal right of free
movement of ideas, people and goods, thus becoming perfect hosts; For Las Casas, all
wars against the Indians were illegitimate and the "barbarians” were the only ones who
had any reason to wage a war of self-defence; the law was called upon here to eliminate
any kind of war of aggression, a typical case of pacifism, both religious and juridical, of
jus contra bellum. In a second moment, the essay confronts/approaches the different and
opposing interpretations of Carl Schmitt and Luigi Ferrajoli about the authors and points
out some analogies between the 16th century debate and the contemporary debate on just
war in an age of globalisation.

Resumo

O presente ensaio apresenta trés diferentes maneiras de interpretar a relagéo entre guerra
e direito no debate sobre a guerra justa ocorrido na primeira metade do século XVI em
Espanha: as de Juan Ginés de Sepulveda, Francisco de Vitoria e Bartolomé de Las Casas.
Para Sepulveda a guerra contra os indios e justa e sagrada porque combatida por um povo
superior contra povos barbaros, e o direito serve como legitimacdo ideoldgica ex post
factum do dado irreversivel da conquista; para Vitoria, a guerra € um instrumento, ainda
que extremo, de efetivacédo da justica, que deve ser utilizado com moderacdo, somente
qguando os barbaros respondessem violentamente ao direito universal de livre circulacdo
das idéias, das pessoas e das mercadoria, tornando-se assim perfidi hostes; para Las
Casas todas as guerras contra os indios foram ilegitimas e os “barbaros” sdo os Unicos
que tem motivos para promover uma guerra de legitima defesa; o direito € aqui chamado
a eliminar todo tipo de guerra de agressdo, um tipico caso de pacifismo, ao mesmo tempo,
religioso e juridico, de jus contra bellum. Num segundo momento 0 ensaio
enfrenta/aborda as diversas e opostas interpretaces de Carl Schmitt e Luigi Ferrajoli a
respeito dos autores citados e aponta algumas analogias entre o debate do século XVI e
o0 debate contemporéneo sobre a guerra justa numa época de globalizacéo.

* Article published in Verba Juris, Journal of the Postgraduate Programme in Legal Sciences at UFPB, Year
5, N. 5, 2006, pp. 277-320.



War and law
in the debate on the conquest of America (16th century)

...that the natural people of all parts

and any of them where we entered the Indies,

have a vested right to wage just war

and the rawness of the earth,

and this right will last them until the day of judgement.
Bartolomé de Las Casas

We could say, albeit briefly, that there are three major theoretical traditions
that interpret the relationship between war and law, which are intertwined but can be
analytically distinct.

Firstly, the doctrines that affirm war as something necessary, inherent to human
nature, constitutive of human relations and therefore inevitable, which cannot be
eliminated, with which humanity has always lived and will continue to live. In this first
tradition, which we can define as "realistic”, law must limit itself to organising,
ritualising, formalising and delimiting the scope of what is legitimate in the event of war.
This is what has been called "guerre en forme", a doctrine that, according to Carl Schmitt,
dominated the two centuries from the Peace of Westphalia of 1648, which put an end to
wars of religion, to the First World War and especially the Second World War, which,
according to the German philosopher of law, put an end to the era of what he defines as
jus publicum europaeum. In this conception, the right to promote war on the part of the
constituted authority (what is usually called jus ad bellum) is out of the question. Any
sovereign state, by definition, has this right; therefore, what can be regulated is behaviour
during war (what is usually called jus in bello). War is legal when it respects certain
parameters and conventions of international law and when it is carried out by sovereign
states, which are the only ones with the legitimacy to do so and which do not need the
recognition or authorisation of any higher authority (non expectata auctoritate
superiore). In a way, in a "decisionist and realist" conception of politics, international
law is the child of war, as an expression of the relations of force between states. In this
case, the maxim is: law arises from fact (ex facto oritur jus) and law legitimises a situation
ex post factum? .

This doctrine asserted itself strongly in modern times in opposition to another
equally ancient tradition, that of the just war (justum bellum), according to which, for a
war to be just, it is not enough for it to be proclaimed by legitimate authority and follow
the rules laid down, but it must have just motives, which can be religious (bellum
sacrum), or ethical-political, (which in the end are nothing more than secularised forms
of religious motivations). Law determines both jus ad bellum and jus in bello, and wars
acquire more or less legitimacy depending on the type of enemy they face: in the Middle
Ages, for example, the Muslim infidels who did not recognise the Christian faith and had
invaded the territories of the old Roman Empire were considered perpetual enemies
(perpetui hostes) of Christianity and wars against them were eo ipso just. Law is called
upon here not only to formalise and ritualise war, but to make justice possible; war is
seen as an instrument, albeit an extreme one (extrema ratio), at the service of justice and

! For a first general approach to the question of war, see the anthology of texts: C. GALLI (ED.), Guerra,
Rome-Bari, 2004.
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peace. This theory presupposes the existence of a higher authority that can act as arbiter
and judge as to the legitimacy of war, because it can be just only for one of the contenders
and not for both. In this doctrine, war is considered a relative evil that should always
serve to guarantee peace’ .

These two conceptions are opposed by pacifist doctrines, which consider war to
be the manifestation of an absolute evil that must be eliminated. This tradition, always in
the minority, openly and radically opposes war in any form, and assigns to the law the
task of abolishing this "scourge of humanity"”, thus promoting the conditions for the
creation of a lasting and, if possible, perpetual peace. It is a jus contra bellum. The
absence of war, and not just a truce between wars, would constitute real "moral progress
for humanity”, as Kant claimed®. Bobbio, for his part, defines two main forms of
pacifism: ethical-religious pacifism, according to which the cause of wars must be sought
in human nature and peace can be guaranteed only through the conversion and moral
transformation of man, and legal or institutional pacifism, (whose maxim is "peace
through law", according to the famous title of an essay by Hans Kelsen),* which attributes
war to the state of anarchy between nations and considers peace as a process of limiting
the absolute sovereignty of states and the creation of supranational institutions to impose
such a limitation® .

In this brief essay, we want to see how these conceptions were present in the
dispute over the New World, which took place in Spain in the first half of the 16th
century, and then draw some comparisons with the current debate on war in the age of
globalisation.

Al. conquest of America: a factum quaerens jus.

When the Spanish began their conquest of the New World, they were faced with
absolutely unknown territories, inhabited by peoples of whom there was no memory or
news, and against whom the newcomers could not invoke any rights. This did not prevent
the process of conquest from developing in the cruel way we know it, from its first stages
to the complete domination of the "discovered" territories and peoples. The issue of war
soon took centre stage: the justice of war in fact depended on the justice of the entire
process of conquest® . The irreversible factum of conquest required a law to legitimise it’
. However, it wasn't easy to find theoretical motivations to justify the war, following the

2 On the various historical interpretations of "just war" from ancient times to the present day, see: A.
CALORE (ed.), Guerra Giusta? The metamorphosis of an ancient concept, Milan 2003.

3 1. KANT, Idea of a universal history from a cosmopolitical point of view. Lisbon, 1999. See also: To
Perpetual Peace, Porto Alegre, 1989.

4H. KELSEN, Peace through Law, Chapel Hill, The University of North Carolina Press, 1944 (second ed.:
New York, Garland Publishing, Inc., 1973), transl. it. Torino, 1990.

® See the entry on pacifism in: N. BoBBIO, N. MATTEUCCI, G. PASQUINO, Dicionéario de politica, Brasilia,
2004. See also the chapter dedicated to "Law and Peace" in: N. Bobbio, Teoria Geral da Politica, A
Filosofia Politica e as ligdes dos classicos, Sdo Paulo, 2000.

6 "The 'just war' was the true principle, the valid legaltitle on which the conquests in the New World were
founded". A. A. CassI, lus commune tra vecchio e nuovo mondo. Mari, terre e oro nel diritto della
conquista (1492-1680), Milano, 2004, p. 373 (my translation).

" L. HANKE, La lucha por la justicia en la conquista de América, Madrid 1988 ("La guerra justa en el Nuevo
Mundo"), pp. 259-386.
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canons of the dominant tradition at the time, which was that of the just war: "other
reasons" had to be found.®

In the first half of the 16th century, the doctrine of just war was confronted on the
one hand with the radical pacifism of Erasmus of Rotterdam® , and on the other with the
political realism of Machiavelli'® . The historical context was that of the beginning of the
end of the medieval Respublica Christiana, with the crisis of the two highest universal
authorities of the time, the Pope, threatened by the Protestant schism, and the Emperor,
threatened by the emergence of sovereign national states that did not recognise any
authority above them. In this context, the doctrine of just war was entering a crisis,
replaced by the "guerre en forme" doctrine of modern Europe.

In the debate that accompanied the conquest of the New World, we can identify
three positions that are very close to the three above, although they do not coincide
completely: Juan Ginés de Sepulveda, the scholastics of Salamanca, Francisco de Vitoria
in particular, and the Procurator of the Indians, Bartolomé de Las Casas.

1.1 Sepulveda and the just reasons for war against the Indians.

The thought of Sepulveda (1490-1573), one of the greatest apologists for the
Conquest, developed in a warmongering context, as can be seen from the titles of his
main works, which thematise the compatibility between militarism and the Christian
religion. In his most important work, Democrates Alter ou Secundus®! , Septilveda takes
up the traditional doctrine according to which war, in order to be just, requires four
conditions: that it be proclaimed by a legitimate authority, that those promoting it have
"good intentions™, that it be carried out correctly following certain rules and, above all,
that it be promoted in the name of just causes, which are fundamentally three: revenge
for an injustice suffered (repellere iniuriam), the recovery of property unjustly taken and
the imposition of a just punishment on those who committed the offence (iniuria).
Without these premises, war would become a simple crime (latrocinium), as St
Augustine said in De Civitate Dei'? .

Now, the war that the Spanish had waged against the Indians was more like a
robbery than a just war, because it lacked just causes. In fact, the Indians had been living
in their territories for thousands of years and had been invaded by the Spanish; there was
therefore no offence to be repaid, no property or territory to be recovered and no
punishment to be inflicted. It was not possible to simply apply the traditional doctrine,
but as Sepulveda himself admits, it was necessary to find other causes (aliae causae) of
war that corresponded to the law of nations, natural law and the doctrine of the

8 On the dimensions of the conquest process see: M. L. BAccl, Conquista. La distruzione degli indios
americani, Bologna, 2005, the most recent demographic study on the consequences of the conquest on
indigenous populations. For a historical reconstruction of the concept of just war see: A. A. Cassl, Dalla
santita alla criminalita della guerra. Morfologie storico-giuridiche nel bellum iustum, in A. CALORE (org.)
"Guerra Giusta? cit.
® Erasmus' Quaerela pacis and Institutio principis christiani (1526/27) represent the highest and most
radical form of Christian humanist pacifism. Erasmus' Querela Pacis had been translated into Spanish in
1520 and re-edited in 1529. Cf. M. BATAILLON, Erasmo y Espafia, México 1991 (1950), pp. 86-91.
10 The Prince was published a few years before the Querela Pacis, in 1523. Cf.: C. GALLI (ed.), Guerra,
cit.
11 We have used the following edition: J. G. DE SEPULVEDA, Demdcrates segundo o de las justas causas de
la guerra contra los indios, by A. LOSADA, Madrid 1984 (1951).
21pEMm, p. 13; 15; 16, 17.
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"philosophers”. The causes he found, systematising the communis opinio of the
conquerors, were basically four: the state of servitude and natural inferiority in which the
Indians found themselves, the sins against nature that they committed, such as human
sacrifices, cannibalism and homosexuality (called the sin of sodomy), the defence of the
innocent victims of these cruel practices and finally the need for violent submission to
allow the proclamation of the gospel®® .

Sepulveda, who was well acquainted with Aristotle's thought and had translated
his Politics into Latin, takes up the theory of natural slavery developed by the Greek
philosopher ipsis litteris and applies it to the Indians of the New World. The general
principle that will guide his thesis is that the different types of domination, the despotic
one exercised by free men over slaves by nature (phusei doloi), the marital one, exercised
by the husband over his wife, the paternal one, exercised by the father over his children,
were all governed by a single "natural law", namely: "the empire and dominion of perfect
things over imperfect things, of strong things over weak things, of excellent things by
virtue over inferior things", a principle that was based on the Aristotelian analogies
between matter and form, soul and body, the rational part and the irrational part of the
soul. He concluded:

In fact, those who are advanced in prudence and ingenuity, but not in strength of body,
are by nature masters; on the other hand, those who are hebetes and late in ingenuity,
but physically vigorous enough to fulfil the duties necessary for obedience, are by
nature servants; and with regard to the latter [the philosophers] declare that it is not
only just, but also useful that they serve those who are masters by nature. [...] The
philosophers also teach that this is how barbaric and inhuman people are who hate
civil life and the most morigerous customs and the practice of virtues. It is naturally
right for them to be subjected to the power of more humane and virtuous peoples or
princes, who, by the example of their virtue, laws and prudence, will make them
abandon their bestiality and lead them to a more humane life, gentler customs and the
cult of virtues. [The philosophers] also teach that if they refuse to submit to such a
government, they can be forced with arms, and that this war is just by natural right.*

The text is a literal paraphrase of the Aristotelian one (when referring to the
"philosophers" Sepulveda thinks of Aristotle), which is faithfully repeated almost without
gloss. Sepulveda went on to show how, in fact, the Indians were inferior and barbaric and
the Spaniards a clearly superior people, so it was "very convenient" for the former to
submit to the latter. The Indians were called homunculi and compared to animals, while
the Spaniards were praised for their moral, civil and religious virtues. .

The first argument was of a political nature: by identifying the indigenous people
of the New World with natural slaves, Sepulveda recognised that they had the power of
patronage (erile), which Aristotle had limited to the oikos, excluded from the legitimate
political sphere and allowed only for barbarians. The second argument was like the first.
The most obvious proof of the inferior condition of the recenter inventi peoples was the
ungodly religion they practised, which allowed "nefarious human sacrifices, opening the
chests of the victims, tearing out the hearts and offering them on their altars to appease
the idols™®. Aristotle's natural slaves were thus identified with the absolute barbarians

13 1DpEM, p. 19.

14 IDEM, p. 22. The quote from Aristotle is taken from: Politics I, 3.
15]. G. DE SEPULVEDA, Demdcrates Segundo, cit.

16 IpEM, p. 38.



(barbari simpliciter) of the medieval tradition, in whom the character of bestiality and
monstrosity prevailed.!” Such crimes per se constituted a just cause for war8

To justify this, Sepulveda identified the precepts of natural law with those of
"positive divine law", contained in Yahweh's prescriptions to the chosen people.l® He
recalled the example of the Hebrews who, in the promised land, with divine help had
destroyed and annihilated entire peoples because of their infidelity and the nefarious
crimes associated with it. He therefore called for the proclamation of a holy war (bellum
sacrum) against the infidels, a war that would avenge not only the offences done to men,
but also, and above all, the offences done to God, "which, because they are more serious,
are more worthy of being avenged", as Augustine taught.?’ While the argument for natural
slavery was based on Avristotle, the latter found its justification in a radical and extreme
reading of medieval "political Augustinianism".

A third very convincing argument was the defence of the innocent, victims of the
tyranny of the indigenous lords. The "idolaters” used to immolate more than twenty
thousand men to their "demons™ in a single session, men who were close to the
Christians.?*  This showed the tyrannical nature of such regimes not only against the
peoples they subjected, but also against their own subjects.

The fourth argument concerned the evangelisation of the Indians and was
presented by Sepulveda as a continuation of the previous arguments: the Indians were
barbarians, infidels, sinners against divine and natural law, and it was therefore a duty for
Christians to lead them back to the right path and show them the true religion, the only
one that could save them from their barbaric customs. In fact, "all those who wander
outside the Christian religion are like wanderers walking towards a precipice, unless we,
even against their will (illis invitis), save them in every possible way", because "what
greater benefit is there for an unfaithful man than the faith of Christ?"?2,

Sepulveda defended the need to subject the indigenous people to Christians so that
they would be forced to listen to the preaching of the Gospel, based on Augustine's
commentary on the Gospel parable of the guests at supper (Lk 14:15-24): when the guests
refused, the evangelist said that they had to be forced to enter (compellere intrare), even
against their will. Sepulveda used this passage as a key to reading the entire history of
Christianity, coming to the conclusion that the policy of "terror" was the only effective
means of salvation? .

Sepulveda thus inaugurated the justificationist discourse that would later be
appropriated by the ideologues of colonisation and slavery of the European colonial
powers. In his work, we find the germs of what will become the dominant ideology of

7 IBID. Such a stance is the first step in any war propaganda manual: the enemy must first of all be
dehumanised, his defects amplified and his virtues hidden, in such a way as to arouse hatred and indignation
against him and justify his submission or total destruction.

18 1DEM, pp. 42-43.

19 1pEM, p. 41.

20 IpEM, p. 60.

2L IDEM, p. 61.

22 |DEM, pp. 64-65.

23 IDEM, P. 73: "Cum igitur terrori utili doctrina salutaris adiungitur, ut non solum tenebras errori lux
veritatis expellat, verum etiam malae consuetudiniis vincula vis timori abrumat, de multorum (ut dixi),
salute laetemus".
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modernity, namely the superiority of Western civilisation "which has the right to
dominate over semi-barbarians and the uncivilised". Sepulveda is already using a concept
that will have a long history, that of civilisation; as Schmitt said: "that concept which,
from the 17th to the 20th centuries, occupies an entire epoch of European international
law". Political Augustinianism was placed at the service of the civilising mission of the
Christian Republic and the material and spiritual benefits it brought were such that it was
worth paying the price of exterminating the innocent.

Sepulveda's argument, centred exclusively on the theme of war, represents a typical
ideological justification of the irreversible fact of the conquest that he, as Hernan Cortés'
chronicler, had narrated. Sepulveda represents the intellectual (we could say "organic™) of
the cause of the conquistadors, these "gentlemen of primitive accumulation”?*, whose sole
interest was the domination of bodies to get the most out of the exploitation of labour in
the mines, fields, domestic services, to produce that immense flow of resources that would
allow the development of the European and world capitalist system.

Their arguments were therefore strong, as theological, legal and political
justifications for the common opinions and cultural prejudices through which their
countrymen viewed the New World. They required a great deal of theoretical effort on the
part of the theologians of Salamanca and Las Casas to confute them.

1.2 Francisco de Vitoria

Democrates Alter non was approved by the theologians of Salamanca and Alcala
de Henares, because its theses contrasted with the dominant doctrine in the universities,
which represented the ideology of the missionary congregations (or part of them), with
whom the conquistadors were often at odds.

The Dominican Francisco de Vitoria (1483-1546), holder of the chair of Prima
Theologia at Salamanca, did not recognise war on the grounds of infidelity, idolatry,
diversity of religion and sins against nature. For the theologian, war was lawful and just
only in the case of defending the lives of innocents, victims of cannibalism and human
sacrifice, and in the case of violent resistance to the preaching of the gospel®® . He also
admitted that in the case of "invincible ignorance”, i.e. the indigenous people's ignorance
of the reasons for the war promoted by the Spanish, it could be considered just for both
parties. An important distinction, since the just war doctrine presupposed that only one
of the contenders was on the right side. Despite these differences, Vitoria's thinking on
war has more affinities with Sepulveda's than is usually admitted by a certain
historiography that exalts the irenicist and pacifist image of the master of Salamanca® .

Vitoria's doctrine, expressed in the famous Relectio de Indis, is part of his
conception of international law, which oscillates between the medieval ius gentium,

241 take this expression from: G. GLIozzI, Adamo e il Nuovo Mondo. La nascita dell'antropologia come
ideologia coloniale: dalle genealogie bibliche alle idee razziali (1500-1700), Firenze 1977, p. 304.
25 F, DE VITORIA, Relectio de Indis, a cura di L. Perefia e J.M. Perez Prendes, Madrid, 1981 (1967), (Corpus
Hispanorum de Pace - vol. V): |, 3, 14, p. 93.
% Cf.: A. A. CAssl, lus commune tra vecchio e nuovo mondo, cit. p. 385: "A pacifist Vitoria, in the sense
proposed by a large part of political and legal historiography, does not seem to me to be possible." See
also: G. Tosl, La dottrina della guerra giusta in Francisco de Vitoria, in "Figure della guerra. La riflessione
su pace, conflitto e giustizia tra Medioevo e prima eta moderna”, by M. SCATTOLA, Milano 2003, pp. 63-
88.
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where the two highest powers, the Pope and the Emperor, although they did not exercise
universal government (potestas totius orbis), always maintained an important role, and
the modern ius inter gentes, which has the national states as the only protagonists. The
Victorian principles of international law are as follows: nations/states as subjects of
international law, which no longer recognise the plenitudo potestatis of the two highest
authorities, which relate to each other guided by a set of natural rights (in particular the
right to free movement of goods, people and ideas - ius commercii, ius peregrinandi et
degendi, ius annuntiandi evangelium), and just war as the extrema ratio in cases where
free movement was violently impeded?’ .

Vitoria authorised the use of war after all forms of peaceful persuasion had been
exhausted, not only in words (as was foreseen in the case of the famous and infamous
requerimiento)?® , but also through concrete facts that showed the Spaniards' peaceful will
to establish a relationship of exchange and trade based on reciprocal utility. At first,
Vitoria accepted only defensive warfare, which did not give the victor the right to
subjugate the enemy and capture him as a prisoner of war?®. The justified fear (et merito
timent) that the barbarians feel in the face of Spaniards who are so different, armed and
much stronger than them, can be a reason for just war on the part of the natives. In this
case, Vitoria admits, the war would be just ex utraque parte, because "ex una parte est
ius et ex altera ignorantia invincibilis". However, the admission of a just war on the part
of the natives did not come from a right (ius) but from ignorance, which was only a
mitigating factor®® .

In the continuation of his arguments, these recommendations are progressively
abandoned, and Vitoria admits offensive and even preventive war! . Starting from the
principle of free trade and human nature common to all, Vitoria goes on to justify the
right of the Spanish to guarantee this free trade, first with persuasion and works, then with
defensive warfare and finally with aggressive warfare against the natives, who appear as
perfidious enemies (cum perfidis hostibus agere). It thus becomes permissible to strip
them of their property, reduce them to slavery, depose their princes and replace them with
others,? using expressions very close to those of Sepulveda.®® In this way, Vitoria ends
up not recognising the indigenous people's armed response as a form of legitimate defence
against aggression, but rather as an offence (iniuria) against the right of free movement
and the preaching of the gospel, which could provide grounds for a just war.

3. Bartolomé de Las Casas and the just war of the Indians.

Bartolomé de Las Casas (1484-1566), who belonged to the same Dominican
congregation as Vitoria and was familiar with his writings on the subject, took a much
more critical and radical stance than the Salamanca masters. His condemnation of the

2 F. DE VITORIA, Relectio de Indis, cit., I, 3, 5, p. 83.

28 The requerimiento, drawn up in 1513 by the court jurist J.L. Palacios Rubios, was a text in Spanish that
the conquistadors had to read solemnly before the indigenous people before starting hostilities. It justified
the reasons for the war and demanded submission to the authority of the Pope and the Emperor through
conversion to Catholicism; otherwise, war and forced submission were threatened. See the text in: L. HANKE,
La lucha por la justicia... cit.

2 1peEm, |, 3, 5, p. 84.

%0 IpEM, 1, 3, 5, p. 85: "Alia enim sunt iura belli adversus homines vere noxios (et iniuriosos) et alia adversus

innocentes et ignorantes™.

3L IpEM, I, 3, 7, p. 85.

%2 |BID.

33 1pEM, I, 3, 7, pp. 86-87.



war against the indigenous people runs through his entire oeuvre, from the first treatise
on peaceful evangelisation® to the last Memorial to Consejo de Indias, and takes on anti-
bellicist overtones reminiscent of those of Erasmus.® His disagreement with Sepulveda's
positions is total, but he also has significant differences with the Escuela de Salamanca.
Las Casas did not accept any of the just war motifs that constituted the commonplace
ideological justifications for the conquest, and he always declared himself opposed to the
use of force as a method of evangelisation, considering all wars waged by the Spanish to
be illegitimate, including those waged to save innocent victims. Furthermore, he was the
only one who considered the wars of the indigenous people against the aggressions and
atrocities of the conquistadors to be legitimate and just. In the Apologia, the Latin treatise
he read for four days in front of the judges during the famous Valladolid dispute with
Sepulveda in 1550/51, Las Casas responded to the four reasons for just war against the
indigenous people alleged by Sepulveda® .

To respond to the first argument (the condition of slaves by nature), Las Casas
draws up a typology of different barbarians considered to be one of the first examples of
comparative ethnology®’. "There are," says the Dominican friar, "four types of barbarians:
all cruel and inhuman people, all those who don't have the Scriptures, the barbarians
proper, as Aristotle treats them, and finally all those who don't know Christ.

Las Casas focuses above all on the third type of barbarian, that is, those men who,
due to their ungodly and terrible character or the unhappiness of the region where they
live, are "cruel, ferocious, uneducated, stupid, alien to reason, do not know how to govern
themselves according to law and right, do not cultivate friendship, do not have a state or
a politically organised city; they also lack rulers, laws and institutions".® The philosopher
refers to them and calls them servants by nature and outside the law (exleges); restless,
factious, wicked and criminal because they are incapable of regulating their relations with
right reason (orthés logos) and, for this very reason, eager for revolts and wars and ready
to launch themselves unbridled into evil. These are the "apolides™ strictu senso spoken of
by Aristotle and the barbari simpliciter of the medieval exegesis of Politics®® . Such men,
continues Las Casas, are very rare anywhere in the world and it couldn't be any other way,
because, as the philosopher says, nature always and normally tends to realise what is best
and most perfect and only rarely do natural causes cease to produce the effects that are in
keeping with their own nature.

From the Aristotelian arguments, Las Casas' discourse moves on to the arguments
of the Christian tradition, and particularly St Thomas. God, who is not only Supreme
Intelligence, but also goodness, has created all things in his love for mankind for their
usefulness and has endowed man with a rational nature that makes him master of creation.

3B. DE LAs CAsAS, Del tnico modo de atraer a todos los povos a la verdadera religion, Mexico, 1995
(1942). The text can also be found in volume 2 of the Obras Completas de Bartolomé de Las Casas, Madrid
1992.

% Cf.: F. CANTU, Bartolomé de Las Casas nel quadro del suo tempo, in "1 diritti dell'uomo e la pace nel
pensiero di F. de Vitoria e Bartolomé de las Casas", Milano 1992, p. 69.

3% B. DE LAS CAsAs, Apologia 2, 10, Madrid, 1989, p. 72 (Obras Completas).

37 Cf. A. PAGDEN, La caduta dell'uomo naturale. L'indiano d'America e le origini dell'etnologia comparata,
Torino 1989, pp. 155-189; B. TIERNEY, Aristotle and the American Indians--Again. Two critical discussions,
in "Cristianesimo nella Storia", Bologna (12/1991), pp. 295-322.

38 B. DE LAS CASAS, Apologia, cit., 2, 16-16v, p. 88.

3Cf.. G. FIORAVANTI, Servi, rustici, barbari: interpretazioni medievali della Politica aristotelica, "Annali
della Scuola Normale Superiore”, Classe di Lettere e Filosofia, XI (2/1981), pp. 399-429.
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It is therefore impossible for divine providence to allow entire peoples of millions of
people, for thousands of years, to live crippled by common human reason. Therefore, only
an ungodly and irreverent person against God and nature (obviously Sepdlveda) can write
that the infinite number of indigenous people in the New World are barbarians, savages
and foolish, and that the peoples of an entire nation, region or province are mostly devoid
of rational knowledge and the ability to govern themselves.*

The natural man, not in the sense of the Enlightenment good savage, but of the
Aristotelian "apolide”, i.e. the one who per natura and not per accidens lives outside the
civil context (exlege) and possesses the characteristics of cruelty and monstrosity, could
only be an exception and never the rule, which is the goodness and perfection of God and
nature (Deus et natura).**

Avistotle also affirmed that the servi a natura should be governed by people more
intelligent than them and that it was lawful to capture and hunt them like ferocious
animals. Las Casas departs from Aristotle here, pointing out that the image of God is also
present in them, and that both idiots (amentes) and sapientissimi et prudentissimi men
retain the same traits of humanity*2. All men without exception have been redeemed by
the blood of Christ, who wanted his only precept to be charity*®. For this reason, Las
Casas says “goodbye” to Aristotle (valeat Aristotle) and assumes a Christian universalism
that admits no limits or exceptions, because it is based on the image of God present in all
men, including those who are most crippled by civil coexistence.

Furthermore, says the Dominican, the Indians do not belong to this type of natural
slaves, since they have a high degree of social organisation that clearly manifests their
rationality.** Faced with the refined and cultured manifestations of these indigenous
civilisations, the superiority of the Spanish must be demonstrated, says Las Casas, and he
adds that even if this superiority were manifest, it would not justify the violent submission
of the indigenous peoples through war. In fact, if this were a reason for just war, "a
universal conflagration would explode and each people could rise up against another
people and, under the pretext of a superior culture, submit the others to its domination™.

To Sepulveda's argument of sins against nature as a reason for just war, Las Casas
responds with the Emperor's and Pope's lack of jurisdiction over infidels, because the
situation of Mohammedans, Jews, heretics and Indians is different. The first two, when
they live in Christian kingdoms, are subject to the laws of those kingdoms and can
celebrate their rites if they respect the law. Heretics, because of their domicile and the
vow of obedience to God and the Catholic Church made at baptism, are obliged to observe
the Catholic religion and can be punished if they do not.*®

40B. DE LAs CAsAs, Apologia, cit. 2, 18, p. 92.

41 For the difference between the conception of natural man in Las Casas and in the Enlightenment, see: A.
PAGDEN, La caduta dell'uomo naturale... cit.

42B. DE LAs CAsaAs, Apologia, cit., 3, 20v, pp. 97-98.

3 1pEM, 3, 21, p. 99.

4 |DEM, 4, 22v, p. 104:

4 B. DE LAs CASAS, Apologia, cit. 50, 216v, p. 574. Against the heretics, Las Casas uses the traditional
doctrine that considered them "proditores, rebelles et inobedientes hostes et perdulliones, et cetera”,
dangerous not only for the faith, but also for civil coexistence, in a very drastic way. According to Gustavo
Gutiérrez, this was not his problem in the Indies and that is why Las Casas did not subject the traditional
positions to critical scrutiny, but used the example of the heretics as a polemical expedient to denounce the
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However, there is no jurisdiction over those infidels who do not live in Christian
kingdoms and have their own masters,*® as is the case with the Indians, who have never
known the Gospel of Christ and have never waged war against the Christians, nor
occupied their territories, thus offering no just cause for war to the Spanish; finally, not
being subjects of the Christian powers, they could not be punished by the Church or the
Emperor for any offence, no matter how atrocious.

Las Casas, while recognising the totius orbis power of the two greatest universal
authorities, each in its own sphere, affirms, with a subtle and decisive distinction, that this
power exists only in potentia and not in actu and can only be transformed in actu with
the voluntary submission of the indigenous people®’.

Up until this point, Las Casas agreed with the doctrine of the Salamanca
theologians, but now he distanced himself from the master Vitoria, who had accepted the
argument of the salvation of the innocent, victims of human sacrifices and cannibalism*®.
Vitoria had defended a principle that we would call today "armed humanitarian
intervention”, which Las Casas contested with two arguments: one theoretical, i.e. the
lack of jurisdiction that also applies in the case of innocent victims,*® and the other, more
incisive and practical, i.e. the fact that, under the pretext of saving innocent lives, the war
of the conquerors caused many more victims than those it was intended to save. Thus,
the remedy turned out to be much worse than the disease it was intended to cure, resorting
to the legal argument of "the lesser of two evils" (minus malus).

Las Casas also uses anthropological-cultural arguments that were very original for
the time. Violence, he says, is not an instrument capable of eradicating such practices
because they are expressions of a traditional culture that is thousands of years old and
find their justification in the authority of the wisest and most influential men. Human
sacrifices do not manifest a savage and primitive state, but a conception of God and
religion that is also found in some civilised peoples of antiquity and of which there are
traces even in the Bible (the sacrifice of Abraham, for example)® . They are a form of
religiosity, because the indigenous people offer God what they hold most dear, namely
their lives, an attitude that can only be changed by peaceful methods until the superiority
of the Christian religion is demonstrated with arguments and facts®..

Las Casas tries to make understandable practices that horrified his contemporaries
(and ours too!)®2. This is a true operation of comparative ethnology, perhaps the first done
in modern times before Montaigne's Essaies. Las Casas penetrates the symbolic universe
of a people to understand the internal logic of their behaviour and translate it into

fact that the Indians were treated as heretics without being so. Cf. G. GUTIERREZ, Alla ricerca dei poveri di
Gesu Cristo. Il pensiero di Bartolomé de las Casas, Brescia, 1995 (1992), p. 201.

4 B. DE LAS CAsAs, Apologia, cit., 6, 32, p. 128.

47 DEM, 6, 36V, p. 136.

48 F. DE VITORIA, Relectio de Indis, 1, 3, 14, p. 93. Cf.: G. Tosl, La teoria della guerra giusta in F. de Vitoria,
cit.

49 B. DE LAs CAsAs, Apologia, cit., 28, 126-127, pp. 360-363.

% IDEM, ch. 34-39, pp. 423 - 471.

ST IDEM, 26, 122, p. 34. As a practical example, Las Casas cites the experiments in peaceful evangelisation,
in particular the Land of Vera Paz in Guatemala, which demonstrate how preaching the faith can be
effective without resorting to violence.

52 |DEM, 33, 150v-152, pp. 417-423.
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categories that can be understood by the members of their culture: in other words, he
brings close what is distant™.

Sepulveda's fourth argument justified war as an indispensable precondition for the
conversion of the Indians, because it would pave the way for the preaching of the gospel.
Las Casas replied that this was contrary to the doctrine of the Gospel and the practice of
the Church, and that the only legitimate and effective way to preach the Gospel was
peacefully.® To Sepulveda, who had drawn up a "warmongering" exegesis based on the
parable of the wedding feast, Las Casas replied that the meaning of parables cannot only
be literal, but also spiritual, and that the compelle intrare refers to the mysterious and
powerful force that only God can exert on people to lead them to salvation; this is also
how St Thomas had interpreted it.>

In this way, Las Casas not only rejected the whole theology of history that
Sepulveda had pretextually elaborated on this passage of the Gospel, based on the
example of the conquest of the promised land, but he also removed legitimacy from the
most important legal argument of the conguest, namely the just war: not only was there
no offence (iniuria) to be repaired, but on the contrary, the offences suffered by the
indigenous people had to be repaired, which were the reason for the just war against the
Spanish: the conquest had no plausible theological, legal or political justification. Las
Casas thus overcame not only the positions of Sepulveda, but also those of Vitoria,
justifying what the theologians of Salamanca had never justified, that is, the just war of
the Indians against the Spanish®® .

2. Totus orbis and Respublica Christiana.

The debate we have just presented, albeit briefly, is part of the historical transition
between the medieval ius gentium and the jus inter gentium of the ius publicum
europaeum. The medieval ius gentium was based on the two supreme temporal and
spiritual authorities who exercised a tendency towards universal power (totus orbis), who
were required to realise the complex system of law (ius divinus, naturale, gentium and
communis), which found one of its instruments in the doctrine of just war. The modern
ius publicum europaeum simultaneously put these three pillars into crisis: Charles V
would be the last Emperor of the Holy Roman Empire with pretensions of effective
domination over a large part of the Respublica Christiana and a utopian perspective of a
Monarchia Universalis; after him, the protagonists of modern European history would be
the national states. The bull Inter Cetera of Alexander VI was the last act in which a
pontiff gave himself the power to "distribute, donate, divide" a part of the world to the
Catholic powers of Spain and Portugal; a few years later, the Protestant reformation
would remove a large part of this supreme authority over Christendom. The medieval
system of law will be progressively replaced by the subjective rights of modern

3That Las Casas also took the other route typical of contemporary anthropology, i.e. distancing himself
from his own culture, is something to be debated. This is the thesis of Tzvetan Todorov, who presents us
with a prospective and relativistic Las Casas that does not correspond to the historical, symbolic and
exemplary Las Casas that Todorov has in mind. Cf. ToDOROV, The conquest of America. Il problema
dell'altro, Torino 1984 (1982). On Todorov's reading, see also: G. Tosl, Interpretazioni del dibattito sul
nuovo mondo, "Atti dell'lstituto Veneto di Scienze, Lettere ed Arti",164 (2005-2006), Classe di scienze
morali, lettere ed arti.

54 IpEM, ch. 42-51, pp. 501-579.

% IDEM, 42, 188, p. 506. Cf. ST THOMAS, De Veritate, g. 22. a. 9, ad 7.

% IDEM, 4, 26V, pp. 113-14.
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jusnaturalism, inspired by the "Hobbesian model”, and the doctrine of just war will
definitively enter into crisis with the Peace of Westphalia and the end of the era of wars
of religion.

It is on this last aspect that we will focus our attention

2.1 Carl Schmitt and Sepulveda.
As is well known, for Carl Schmitt the theory of just war constitutes a discrimine
between medieval and modern international law:

The medieval doctrine of just war was situated within the framework of the
Christian republic. [...] This doctrine had to distinguish between wars between
Christians, conducted between adversaries subject to the authority of the Church,
and other types of war. Crusades and mission wars authorised by the Church were
eo ipso just wars, regardless of whether they were for aggression or defence.
Princes and peoples who, on the other hand, deferred to the authority of the
Church, such as the Hebrews or the Muslims, were eo ipso considered hostes
perpetui. The presupposition of all this was the international legal authority
exercised by a "potestas spiritualis”. [...] Post-medieval European international
law, characteristic of the inter-state era from the 16th to the 20th century, rejects
the principle of just cause. The formal reference point for defining war is no
longer the international legal authority of the Church, but the equal sovereignty
of states®’ .

The consequence of this would be, for Schimtt, "a rationalisation and
humanisation of war that lasted two centuries".® In The Nomos of the Earth, Schmitt
dedicates an entire chapter to the figure of Francisco de Vitoria, and concludes his
analysis by stating that, despite the criticism of the doctrine of plenitudo potestatis totius
orbis by the curialist and caesaropapist theologians and the consequent delegitimisation
of Alexander VI's Inter Cetera, the Victorian conception of communitas orbis does not
leave the confines of the Respublica Christiana® .

In fact, says the German philosopher, Vitoria, despite his appeals to common
human kinship, does not put Christians and non-Christians on the same level and does not
eliminate the social, legal and political differences produced by the history of humanity;
Jews and Muslims remain perpetui hostes of Christians. And so are the recenter inventi
peoples, as Henri Mechoulan says:

Vitoria's communitas orbis was not universal, it was nothing other than the "Spanish society" of
his time, conveniently universalised: it excluded Jews and Muslims, “eternal enemies of the

57 C. ScHMITT, Il Nomos della terra nel diritto internazionale dello jus publicum europaeum, by F. Volpi,
Milano 1991 (1974), pp. 132-133.

8 |BID. It is difficult to understand what the "humanising™ effect of the end of the just war doctrine might
have been. Modern wars, which recognise enemies as iusti hostes, have therefore been no less numerous
and terrifying than wars waged in the name of the principles of iustum bellum. In this sense, Norberto
Bobbio is right when he states - inspired by Hans Kelsenem - that: "Contrary to what my critics seem to
believe, the effect of the abandonment of the just war doctrine has not been the principle 'all wars are unjust’,
but exactly the opposite principle: ‘all wars are just™. The ius ad bellum, i.e. the right to wage war, was
considered a prerogative of sovereign power." N. BoBBIO, Una guerra giusta? Sul conflitto del Golfo,
Venezia 1991, pp. 55-56. | take this quote from: T. MAZzARESE, Kelsen teorico della guerra giusta? in
"Jura Gentium. Centre for Philosophe of International Law and Global Politics. Guerra, diritto e ordine
globale", <http://www.juragentium.unifi.it> (ISSN 1826-8269). Website of the "Dipartimento di Teoria e
Storia del Diritto" of the University of Florence, coordinated by Danilo Zolo, where you can find a wide-
ranging discussion about just war.

59 C. ScHMITT, Il Nomos della terra, cit, pp. 109-110.
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Christian religion" (De Indis: I, I, 16, p. 30), and, albeit problematically, also the Indians of
America.%°

More precisely, the indigenous people of the New World were not excluded from
the Victorian communitas orbis, but included in a subordinate way, through the
paternalistic or despotic domination of the Europeans.

Schmitt, who had been brought before the international criminal tribunal at
Nuremberg accused of colluding with Nazism, could not share Vitoria's assertion that
"the prince who has fought a just war becomes the judge of his enemies” (Princeps qui
habet bellum justum fit judex hostium)®’. And perhaps here lies the key to reading his
hostility to Vitoria's thought: despite the admiration expressed for the Salamanca
theologian, Schmitt relegates Vitoria to the Middle Ages, because he sees in him: "the
whole disturbing logic of the just war, the transformation of the enemy into a criminal to
be condemned, of the justus hostis into the perfidus hostis, the victor as judex"®? .

Schmitt is close to Sepulveda, with whom he shares a conception of international
relations in which the only subjects are the new emerging powers (of which Spain was
the vanguard); the awareness of being part of a superior civilisation which therefore has
the right to dominate the inferior ones and the acceptance of war as a key factor in
affirming this superiority.

We can then better understand Schmitt's bewilderment at Vitoria's failure to
recognise the right of discovery (ius inventionis) as a legitimate title to dominion in the
New World. In fact, in the Relectio de Indis, the Salamanca theologian had settled this
thesis in a few lines (non oportet multa verba facere), stating:

There was another title that [the conquerors] could claim, that is, the right of discovery
(ius inventionis), and in the beginning they only claimed this other title, and the Genoese
Cristoforo Colombo was the first to sail in the name of this title alone. [...] As we have
already said, the barbarians were truly owners and masters, publicly and privately. Now,
according to the law of nations, what belongs to no one belongs to the occupier, as is
expressly stated in the Istitutiones. But those goods did not need a master and therefore
could not be included under this title. And although this title may have a certain value
along with others, as will be said later, taken on its own and in isolation, it is of no use in
justifying the domination of those Indians, in the same way as if they had discovered us
(non plus quam si ipsi invenissent nos). %

Vitoria's "apparently unlimited objectivity and neutrality" provoked an ironic
comment from Schmitt:

If Christians and non-Christians, Europeans and non-Europeans, civilised and barbarians
have the same rights, all concepts must become reversible. Therefore, with regard to the
legal title of discovery and occupation, Vitoria states that such a title (i.e. occupatio

0 H. MECHOULAN, Vitoria, pére du droit international? in "Actualité de la pensée juridique de Francisco
de Vitoria, par Trueol Serra, H. Mechoulan, P. Haggenmacher, A. Ortiz-Arce, P. Marino et J. Verhoeven ,
Préface de F. Rigaux. Travaux de la Journée d'études organisée a Louvain-la-Neuve pour le Centre Charles
de Visscher pour le droit international le 5 décembre 1986, Bruxelles 1988, pp. 15-17 (my translation).

61 C. ScHmITT, Il Nomos della terra, cit. Cf.: S. PIETROPAOLI, Carl Schmitt e i fondatori del diritto
internazionale, in "JURA GENTIUM, cit.

62 C. SCHMITT, C., Glossarium, Milano, 2001, p. 149.

8 F. DE VITORIA, De Indis, cit., I, 2, 10, p. 54 (the translation and bold are mine).
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bonorum nullius) is no more useful to the Spaniards than it would have been to the Indians
if they had discovered us "non plus quam si illi invenissent nos". [...] But what will the
defenders of modern civilisation say about the fact that Vitoria did not speak at all about
the law of a civilisation or a superior culture? That he never mentioned the right of the
civilised to dominate over the semi-civilised or uncivilised? Finally, that he never even
used the word "civilisation", a concept which, on the contrary, occupies an entire era of
European international law from the 17th to the 20th century?5

Vitoria effectively lacks the idea of the right of a superior civilisation to dominate
over an inferior one, an argument typical of the ideological justifications of most modern
theories of international law, which finds its fullest expression in Hegel, for whom:
"before the absolute right of the peoples bearing the development of the World Spirit
(Weltgeist), the spirit of other peoples has no right". ¢

This "neutrality and objectivity" took place at a crucial historical moment, when
the history of Europe began to be identified with the history of the world. In this context,
Vitoria's thought maintains a certain structural ambiguity, which has given rise to a long
historiographical discussion. It is not easy to establish whether the Salamanca scholastics
were nostalgic for the past, unable to understand the new reality of international law, as
Schmitt suggests®® , or whether, aware of the new times, they were promoting a new ius
gentium that went beyond the territorial limits of the medieval Christian Respublica and
foreshadowed modern jusnaturalism.

2.2 Luigi Ferrajoli and Vitoria.

Unlike Schmitt, the Italian legal philosopher Luigi Ferrajoli emphasises the
modern aspects of Vitoria's thought®’ . For Ferrajoli, in Vitoria, the old universalistic idea
of medieval communitas - Church and Empire - is reformulated and in fact inverted, and
both the Emperor's pretensions of dominion over the whole world and the Pope's universal
temporal power are rejected. Medieval universal society is replaced by the international
society of national states, conceived as legal subjects independent of each other, equally
sovereign, but subordinate to a single law of the nations. However, Ferrajoli warns, this
is not Schmitt's ius publicum europaeum, which recognises no legal authority or ethical
bond superior to that of sovereign states, but a conception of totius orbis in which the law
of nations binds relations between states with the force of law: humanity is thus seen as
part of a respublica universalis representing the entire human race. Furthermore, Vitoria
conceptualised not only the respublica universalis of peoples, but also humanity as a new
subject of law:

In fact, the whole world, which is in some way a republic, has the power to enact laws
that are equitable and convenient for all, such as those contained in the law of the people
[...] And it is not lawful for any kingdom to disregard the law of the people: it is indeed
broad, and has authority over the whole world."®® .

64 C. ScHMITT, Il Nomos della terra cit., p. 112.

5 IpEM, p. 114.

% 1pEM, p. 120-121 and p. 114.

67 L. FERRAJOLI, La conquista delle Americhe e la dottrina della sovranita degli Stati, in "500 anni di
solitudine. La conquista dell'’America e il diritto internazionale", introduction by F. Rigaux, Verona, 1994,
pp. 439-478.

8 "Habet enim totus orbis, qui aliquo modo est una respublica, potestatem ferendi leges aequas et
convenientes omnibus, quales sunt in iure gentium. Neque licet uni regno nolle teneri iure gentium: est
enim latum, totius orbis auctoritate". F. DE VITORIA, Relectio de potestate civili, in "Relectiones Teoldgicas
del Maestro Fray Francisco de Vitoria", under the care of Luis. G. Getino, Madrid 1934, 21, p. 207 (my
translation).
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A conception of humanity as a moral person representing the entire human race
which is "undoubtedly - as Antonio Truyol Serra observed - "Francisco de Vitoria's most
grandiose and innovative conception"®. For Ferrajoli, "Vitoria reformulates the
foundations of international legal doctrine, thus laying the foundations of modern
international law and the modern conception of the State as a sovereign subject"”, based
on three basic ideas:

a) the conception of the world order as a natural society of equally free and independent
sovereign states; b) the theorisation of a series of natural rights attributed to all peoples
and all states; c) the reformulation of the Christian doctrine of just war, defined as
reparation for offences and therefore as an instrument for affirming and implementing the
law?™ .

Ferrajoli's interpretation seems problematic to us not only because it uncritically
accepts the image of Vitoria as the founder of a new international law, but also because
it presents Vitoria as the defender of war as a sanction designed to make the law effective,
and identifies one of the most innovative and original aspects of Vitoria's thinking in the
concept of war as reparation for offences (iniuriae):

Vitoria elaborated a new doctrine legitimising just war (and through its conquest),
redefined as reparation for the "iniuriae" and therefore as an instrument of law, which will
remain intact until our century and will reach Kelsen. War is lawful and necessary, says
Vitoria, precisely because states are subject to the law of nations, and in the absence of a
higher court, their reasons and the pursuit of injuries cannot be made more effective than
through war. [...]. Naturally, this juridical conception of war as a sanction includes - as
Vitoria and later Ayala, Gentili and Grotius put it - a long series of limitations, both in
terms of the presuppositions (ius ad bellum) and the modalities (ius in bello). In short,
consensual violence is only the minimum necessary, and the treatment of enemies is
subject to the law™ .

And he concludes, in open contrast to Schmitt for whom the modern conception
constituted a "rationalisation and humanisation of war", that, from this point of view,
successive theories will imply "a decisive return to those of Vitoria", because they will
place no limits on the ius ad bellum, nor on the ius in bello, and above all will conceive
inter-state relations as dominated by the Hobbesian bellum omnium contra omnes’ .

However, on a closer reading of Vitoria's two main relections on the subject, De
Indis and De iure belli”®, this interpretation seems problematic. In fact, the criterion of
vindicta iniuriae is precisely what allowed Vitoria to justify the most radical and cruel
forms of warfare, such as the extermination of all the guilty. In De iure belli, Vitoria not
only admits that, during battle, the killing of some innocents is inevitable, because it is
impossible to distinguish between nocentes and innocent, but he also answers in the
affirmative the question of whether, in a just war, it is lawful to kill all the guilty

8 L. FERRAJOLI, La Conquista delle Americhe, cit. Cf. A. TRUYOL SERRA, Premisses philosophiques et
historiques du 'totus orbis' de Vitoria, in "Anuario de las Asociacion Francisco de Vitoria", vol. Il, 0. 179
ss.

0. FERRAJOLI, La Conquista delle Americhe, cit., pp. 437-478, at p. 442 (my translation).

"L IDEM, p. 446.

72 IDEM, pp. 448-449.

" F. DE VITORIA, De iure belli, in the care of C. GALLI, Rome-Bari, 2005.
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(interficere omnes nocentes). Since war, says the theologian, is conducted above all to
avenge offences, it is legitimate to kill those responsible for the offence (interficere
auctores iniuriae); a right that can go as far as the total extermination of enemies when
the magnitude of the crimes and offences is such as to justify such an extreme measure.
The extermination of guilty enemies (aliquando licet et expedit interficere omnes
nocentes) is admissible when it is the only way to guarantee peace, for example in the
case of the Turkish enemy who threatened to annihilate all of Christendom.

Vitoria takes this position to its ultimate consequences, admitting that all "guilty"
enemies can be exterminated, even when they no longer constitute a danger to us (ubi
iam nullum est periculum ab hostibus), after the battle is over (habita victoria et rebus
iam extra periculum positis licet interficere nocentes.)’®. A typical example of the
punitive role of war and the "criminalisation™ of the adversary to the point of annihilation,
which Schmitt had condemned so much when he condemned the just war doctrine. War
as a "sanction aimed at making a right effective" reaches extreme results in both the jus
ad bellum and the ius in bello, results that the illustrious Italian philosopher of law would
certainly not share, as can be seen from his writings on the recent types of wars
euphemistically called "humanitarian interventions”, which he rejects’™ .

If the wars promoted by sovereign states in the context of the ius publicum
europaeum did not, contrary to Schmitt's assertion, lead to a "humanisation and
rationalisation” of violence between states, then just wars promoted for religious or
ethical-political reasons, which criminalise the adversary to the point of total destruction,
do not seem to be an "instrument for the realisation of the law", unless one understands
the law as the reason of the strongest.

The other objection comes from Ferrajoli himself, who, despite his positive
assessment of Vitoria's cosmopolitan conception, recognises that the international law
that Vitoria promotes is egalitarian only in appearance, but in reality, profoundly
asymmetrical: in fact, only the European powers could enjoy the ius communicationis
formulated by Vitoria. His theory therefore seems to be an ideological justification of the
incipient and aggressive process of conquest and colonisation of the world that would
later be generalised by the West throughout modernity. In this context, the Italian
philosopher's defence of the Victorian doctrine of just war as a "sanction to enforce a
right" seems unjustified if we look at the issue from the point of view of the victims of
the ius communicationis. Who, in a situation of total and preponderant imbalance of
forces, would have the power and authority to promote a war, if not the Christian powers
themselves, thus called upon to be judges in their own cause? What "right” would it be
possible to implement in a situation that was, then as now, one of profoundly unequal
power relations?

Both Ferrajoli's and Schmitt's readings are obviously conditioned by the
contemporary debate. If, on the one hand, Ferrajoli criticises the free-market theorist
Vitoria, on the other, he believes that the legal value of his theory of international law
must be rescued. For Ferrajoli, the doctrine of communitas orbis is a "revolutionary

" 1DEM, IV, 2.5, pp. 180-182.
> Cf.. L. FERRAJOLI, La guerra e il futuro del diritto internazionale, in L. BimBI (a cura di), "Not in my
name. Guerra e diritto", Rome, 2003.
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idea"’® , in which the law of the people binds relations between states with the force of
law and humanity is part of a respublica universalis representing the entire human race.”’
On the contrary, for Schmitt, criticising Vitoria meant criticising the criminalisation of
war promoted by his contemporaries, as Stefano Pietropaoli states:

Schmitt attacks Vitoria to challenge the use that was being made of Vitoria at the
beginning of the 20th century. Vitoria's just war doctrine was the victim, according to
Schmitt, of a "terrible abuse"’8: "Long experience," he writes, "teaches me that nine-
tenths of what is written about Vitoria today is shameless lies, veritable rubbish from a
scientific point of view, the fruit of a miserable subalternity; typical of a James Brown
Scott™ .

And James Brown Scott was one of the main theoreticians of the League of
Nations and the concept of war as an international crime, which Schmitt hated so much®.
On the contrary, for Ferrajoli it was a question of founding international relations on a
new "world constitutionalism” which, through supranational authorities, would
guarantee the effectiveness of the law of the people.8! For this reason, the Italian
philosopher anachronistically projects his modern conception of international law onto
Vitoria, contradicting the letter of Victorian thought and historical reality, in which the
"just war" actually carried out was that of the conquerors, legitimised by Sepulveda and
to a large extent also by Vitoria.

3.3 Las Casas: the only just war is one of legitimate defence by the Indians.

Las Casas did not elaborate a general theory of ius gentium comparable to that
of Vitoria. In this respect, his thinking is less innovative than that of the master of
Salamanca, because he continues to recognise the traditional iurisdictio totius orbis
of the Emperor and a certain universal potestas of the Pope in spiritual matters (in
ordine ad spiritualia). For this reason, unlike Vitoria, Las Casas always recognised
the legal value of Alexander VI's bull Inter Cetera. In fact, there are also statements
in Las Casas that suggest a more universalist vision of relations between peoples,
such as the doctrine of universal freedom that belongs to all humanity (omnium uma
libertas), present in the treatise De Regia Potestate®® . However, the general context
of his work suggests that Las Casas' cosmopolitanism is limited; in fact, the
Dominican friar's cultural horizon is still that of Christianity. Las Casas is the
spokesman for the ideology of the missionaries who saw the discovery of the New World
as a unique opportunity to expand the Respublica Christiana, at a time when
Christendom was being lacerated from within by the Protestant reformation and
threatened from the outside by the expansion of the Ottoman Empire®?,

Las Casas' thinking was considered close to the medieval theocratic conceptions
of power, typical of the political Augustinianism of the curialist and caesaropapist

6 L. FERRAJOLI, La conquista delle Americhe..., cit.

T1DEM, p. 443.

8 C. SCHMITT, C., Glossarium, Milano, 2001, p. 242.

9 L. FERRAJOLI, La conquista delle Americhe..., cit.

8 On this aspect, see the essay War as a crime, by Danilo Zolo, in this issue of the magazine.

81 IDEM, p. 461.

82 Cf. DE LAs CAsAS, De regia Potestate, Madrid 1990, 1, 1, p. 34 (Obras Completas, vol. 12). Cf. also: L.
HANKE, All Mankind is One. A stude of the Disputation Between Bartolomé de las Casas and Juan Ginés
de Sepulveda in 1550 on the Intellectual and Religious Capacite of the American Indians, Illinois 1974,

8 Cf. GALLI, Introduzione, in F. de Vitoria, De iure Belli, cit.
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theologians such as Henry of Susa, known as Ostiense®* . In fact, Las Casas agrees with
them in stating that "Imperator est dominus orbis et rex in suo regno”, thus accepting the
doctrine of totus orbis; however, he clearly differs from them in that he interprets potestas
universalis not as property (dominium), but as mere jurisdiction (iurisdictio) and
conceives of the Emperor as a supreme power for the defence and protection of the world
and the Church.®®> He also condemns the Ostian theory according to which, with the
advent of Christ, all potestas and iurisdictio would have been taken away from the
infidels and transferred to the faithful, a doctrine which he considers "most pernicious,
contrary to the sacred scriptures and the customary practices of the Church, and finally
herestgcal and the cause of countless rapines, unjust wars, murders and every kind of
sSin"®.

Las Casas saw the Emperor as the supreme guarantor, defender and protector of
the Indians, who were legally free subjects of his Majesty and should be treated as such.
He saw the Emperor as an arbiter to whom he could appeal to guarantee the rights of the
Indians against the pretensions of the conquerors, the only power that existed in his time
capable of counterbalancing the power of the conquerors. For this reason, despite his
continual frustrations, he did not cease throughout his life to send petitions, letters,
memorials and treaties to Charles V, Philip 1l and the Popes, achieving notable results, at
least in the enactment of Indian legislation.

He imagined a project, similar to that of the Erasimians present at Charles
V's court, of a Monarchia Universalis®’ in which the Emperor would rule over a
federation of politically autonomous indigenous states, governed by their natural lords,
converted to Christianity through peaceful evangelisation and voluntary adherence. By
the bull Inter Cetera, the Emperor had received from the Pope an "exclusive right
and duty to the evangelising mission", which, however, by its very nature, excluded
recourse to war and the reduction of indigenous peoples to slavery and implied the
restitution of goods unjustly taken from them and the return of their legitimate
masters. As Carla Forti states:

There is nothing left for the Spanish crown in the Indies but the duty of a predication
that the Indians are not obliged to listen to, nor to allow to be realised. In short, if it
would be vain to look for the Las Casasem passage that proclaims it, the conclusion
that, for him, the Spanish should leave the New World is not arbitrary: just as the
war of conquest was unequivocally unjust, so the dominion acquired is inevitably
unjust.88

The fundamental point of difference between Las Casas and both Sepulveda and
Vitoria was war: denouncing all wars of conquest as illegitimate and wars in defence of
the indigenous people as legitimate, Las Casas condemned all conquest. In a famous

80n political Augustinianism, see the classic work: H. X. ARQUILLIERE, L'augustinisme politique. Essai
sur la formation des théories politiques du Moyen-age, Vrin, Paris 1955.
8 B. DE LAS CAsAs, De Regia Potestate, cit., 111, 10, p. 46
8 1pEMm, 111,1, p. 54.
87 Cf.. A. PAGDEN, Lords of all the World. Ideologies of Empire in Spain, Britain and France, c. 1500-c.
1800, New Haven-London 1995.
8 C. ForTI, La disputa sulla "guerra giusta" nella conquista spagnola dell'America, in "Critica Storica",
XXVII, (2.1991), pp. 251-296 (my translation).
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passage from his best-known book, Brevisima Relacion de la destruccion de las Indias,
Las Casas stated:

And | know for certain and infallible knowledge that the Indians have always had a just
war against the Christians, and the Christians have never had a just war against the
Indians; they have all been diabolical and unjust, and much more than any tyrant in the
world could say. And I say the same about so many in all the Indies® .

Las Casas takes the principles of the masters of Salamanca to their ultimate
consequences, recognising that if there is a reciprocity of rights and if "the barbarians
were true owners, both publicly and privately, just like the Christians (“barbari sunt veri
domini publice et privatim sicut christiani”) as Vitoria had affirmed in the Relectio de
Indis*®® , they would have every right to wage a war of legitimate defence against those
who, on the pretext of their superiority, had attacked them unjustly. Such a position,
which constitutes a unicum in the debate on conquest, should appear scandalous and
provocative to contemporaries, as if it were a defence of the enemy.

In his last and impressive Memorial, written in 1556, a few days before his death
at the age of 82, addressed to King Felipe Il and read before the Consejo de las Indias,
Las Casas summarised his criticism of the conquest process in a radical and direct way:

And resolving what in this matter | understand to prove are the following conclusions:
La primera, que todas las guerras que llamaron conquistas fueron y son injustisimas y de
propios tiranos. La segunda, que todos los reinos y sefiorios de las Indias tenemos
usurpados. [La quinta, que el Rey, nuestro sefior, que Deus prospere y guarde, con todo
cuanto poder Deus le dio, no pude justificar las guerras e robos hechos a estas gentes, ni
los dichos repartimientos o encomiendas, mas que justificar las guerras e robos que hacen
los turcos al pueblo cristiano. [La octava, que las gentes naturales de todas las partes y
cualquiera de ellas donde habemos entrado en las Indias, tienen derecho adquirido de
hacernos guerra justisima y raernos de la haz de la tierra, y este derecho les durara
hasta el dia del Juicio.*

After reading the memorial, the members of the Consejo de Indias "said they
would take a look at it". Las Casas' emissaries retired in silence to the convent of Atocha
in Madrid, where Las Casas was ill and where he was to die after a few days, not without
havigzg cast his last anathema on all Spanish (and European) conquest until the end of
time™= .

3.4 War and law
The positions we have just outlined represent three different ways of interpreting
the relationship between war and law.

8 B. DE LAS CASAS, Brevisima relacion de la destruccién de las Indias, Madrid, 1992 (Obras Completas,
vol.10), p. 40.

% F. DE VITORIA, Relectio de Indis, cit., I, I, 16, p. 30.

%1 Quoted by: A. HUERGA, Bartolomé de las Casas. Life and works, Madrid 1992, p. 383 (Obras Completas,
Vol. 1).

92 On the relevance and originality of Las Casas' thought in the light of the interpretation of contemporary
Latin American liberation philosophy, see: E. DUSSEL. Modernity and alterity. Las Casas, Vitoria and
Suérez: 1514-1617. In: "Actas del Primer Simposio Internacional del Pensamiento lberoamericano”,
Salamanca, 2003.
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For Sepulveda, war is holy and just at the same time, because it corrects sins against
divine law and natural law and is waged by a morally superior people against half-men,
savages and barbarians. Sepulveda comes close to a realist conception of the inevitability
of war, indeed a conception of war as a distinctive sign of the superiority of a civilisation
over barbarism. For him, the law only serves as an ex post factum legitimisation of an
irreversible fact, and war is not only compatible with the Christian religion, but is
necessary for the propagation of the religion itself and its values. It is symptomatic that
he defends the need for terror to "expel the darkness of error, make truth shine and
eliminate evil customs with force™.

Vitoria is a theologian and as such has more moral scruples; for him, war is only
justified as an extreme ratio and must have strong theological and ethical reasons to be
legitimate. But his thinking has vacillations and oscillations typical of a thinker in
transition between two legal orders. For him, the law doesn't merely have the role of
legitimising a fact, but must serve, as Ferrajoli says, as an "instrument for the realisation"
of justice and the re-establishment of the natural order of things established by God.
However, his attachment to the theological motives of just war ends up legitimising theses
close to those of Sepulveda: the Indians who refuse to accept the "universal” principles
of the ius communicationis, become perfidi hostes of the Christians and ipso facto objects
of a just war that can reach, in extreme cases, even the destruction of the nocentes. The
criminalisation of the adversary plays a decisive role here.

Las Casas cannot be considered a pacifist tout court, because he maintains the
traditional reservations and prejudices of his time against Muslims, Jews and heretics; but
if we limit his discourse to the indigenous question, which in fact is the only theme of all
his activity and work, his position appears to be one of radical pacifism.

For Las Casas, there are no grounds for a just war and the "barbarians™ are the
victims and the only ones who have any reason to promote a war of self-defence against
the Spanish, valid by natural law and the law of the people. The preaching of the gospel
was the only title that legitimised the presence of the Spanish in the new world, but since
this preaching could only be peaceful, the whole conquest lost all justification. Law is
called upon here not only to legitimise a fait accompli or to moderate and limit the most
devastating effects of wars, but to eliminate every kind of war of aggression, including
"humanitarian interventions™: a typical case of jus contra bellum. His pacifism, however,
was not only religious and utopian, but also and above all legal and institutional (as
Bobbio would say) and he addressed the two highest authorities at that time, the auctoritas
and the vis, to put an end to what he called the "destruction of the Indies". For this reason,
he dedicated more than 40 years of his life to the study of law, devised various
experiments in peaceful evangelisation and promoted the creation of laws that would
guarantee the freedom of the indigenous people and respect for their natural rights.

In conclusion: De te fabula narratur.

After the terrible experiences of the two world wars and the atomic bomb, which
threatened the survival of humanity, the United Nations Charter attempted to put a brake
on the state of nature that dominated relations between nations and to fill the legal and
political vacuum in a very radical way, admitting war only in the case of legitimate
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defence and with the explicit authorisation of the Security Council®®. It assumed the
monopoly of legitimate violence at world level, assigning itself the role of arbiter of war
and taking it away from sovereign states. It wasn't exactly a return to the just war doctrine,
because the Council didn't go into the merits of the contenders' motives, but it was an
attempt to drastically limit the jus ad bellum, previously the prerogative of sovereign
states.

This has not prevented the world, in the sixty years since the solemn proclamation
of the principles of the San Francisco Charter, from being plagued by the four
fundamental types of political violence: war between states, civil war, guerrilla warfare
and terrorism. Furthermore, the Security Council has watched helplessly (or connived) at
the emergence of extreme forms of mass destruction such as genocide, or at the return of
types of war that were thought to be outdated, such as holy war, not only in the Islamic
world (jihad), but also in the Western world where the religious motivations put forward
by prominent Western political leaders in defence of "Christian civilisation™ against the
"axis of evil" are ever more frequent. These phenomena indirectly confirm the realists'
thesis about the inevitability of war and the powerlessness of the law to enforce its
absolute prohibition®* .

Faced with this situation, in recent decades we have seen a return to the doctrine
of just war®. If we analyse the reasons given to justify the new "just wars", we can easily
see that they are very similar to those given by our 16th century authors. Indeed, there are
those who, as Sepulveda did, defend the "holy war" in the name of God against evil, to
defend the values of the sapientiores against the new barbarians, or to put an end to
tyrannical regimes and impose liberty illlis invitis. We also find those who defend the
legitimacy of preventive wars to compel (compellere) democracy, in the same way that
for Sepulveda terror served as a preventive measure to open the ground for the preaching
of the faith; or those who, like Vitoria, defend the need for "armed humanitarian
interventions™ to save the innocent victims of tyrannical regimes, or to subdue those who
prevent the free preaching and propagation of the new "modern verb", in other words, the
free movement of goods promoted by globalisation.

What would Las Casas say today?

He would condemn holy wars because the only way to promote the Gospel is by
example, peaceful preaching, persuasion, witness and non-violence; he would condemn
the motivations put forward by just war advocates, such as cruel and inhumane practices
and the salvation of the innocent. But above all he would oppose the argument that
continues to operate behind all these motivations, namely the superiority of our
civilisation, which justifies the imposition of its values and interests, even with force: "If

% UN, Charter of the United Nations, Art. 51 (signed in San Francisco on 26 June 1945). See also: T.
MAzzARESE, Kelsen teorico della guerra giusta?, cit. The previous attempts to set limits to war were the
"Institutive Pact of the League of Nations" of 1919 (with integrations and additions in 1924) and the Briand
Kellog Pact in 1928.
% According to Schmitt, such a prohibition would only lead to even more destructive forms of war and,
ultimately, to a world civil war. See, in this issue of Verba Juris, the essay by D. ZoLo, War as a crime.
% Cf. M. WALZER, Just and unjust war, New York, 1977, who promoted the contemporary "rehabilitation"
of the just war doctrine. For a critical reading see: D. ZoLo, Cosmopolis, Milano, 1995, pp. 97-103. From
the same author: | signori della pace. A critique of legal globalism. Rome, 1998 and Chi dice umanita.
War, law and the global order, Torino, 2000.
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this were a valid reason - he would repeat - a universal conflagration would begin and
each people could rise up against another and, on the pretext of possessing a superior
culture, subject it to its domination.” The neo and theo conservative theorists, who defend
the thesis of the clash of civilisations between Islam and the West, are thinking something
similar and speculate to the theorists of the destruction of the Western infidels® .

Las Casas' position would probably be closer to the spirit and letter of the United
Nations Charter, admitting self-defence as the only reason for a just war, but with one
exception: he would expand the strictly legal concept of war, allowing the United Nations
to intervene in the event of "serious and proven individual and collective violations of
human rights". In fact, throughout his life, the Procurator of the Indians never tired of
appealing to what were, in his time, the highest authorities, to intervene with all possible
sanctions, including in extremis with force to prevent what he defined as the destruction
of the Indies, which is just another name for what we now define as genocide, the first
genocide in modern history®’ .

% See: F. CARDINI, | cantori della guerra giusta. Religioni, fondamentalismo, globalizzazione, Rimini, 2002.
9 Cf. A. CASSESE, | diritti umani oggi, Rome-Bari, 2005, pp. 145-170 and 225-228. In this book, the former
president of the International Criminal Tribunal for the Former Yugoslavia proposes the use of force for
the protection of human rights in well-determined, typified and proven cases of "serious outrages on
individual and collective human dignity", in particular genocide.
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