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The debate on the genesis and validity of subjective natural 

rights: Michel Villey and Brian Tierney 

GIUSEPPE TOSI* 

 

 

Abstract 

In the debate on the origin of modern natural rights, the French philosopher Michel Villey 

became famous for his counter current theses: that the origin of modern subjective rights 

was a "deformation" or "degeneration" of the ancient and medieval concept of law; that those 

responsible for this rupture were Ockham and his nominalist disciples, as well as the Scholastics of 

Salamanca; that these last ones betrayed the thought of Aquinas on the right adhering to the 

nominalist. These theses serve the purpose of justifying Villey's radical opposition to the subjective 

foundations of modern human rights. The reply of the historian of medieval law, the Englishman 

Brian Tierney, is that Villey's conception of ancient and medieval law is too restricted; that already 

in Roman law there was a notion of subjective rights; that the origin of modern subjective rights 

does not depend only on Ockham's nominalism, but was already present in the medieval canonists; 

that the scholastics of Salamanca did not betray the Thomist thought, but they brought it up to 

the challenges of the new times; and that the idea of subjective natural rights does not depend 

on a particular ideology, but is compatible with different ideologies and worldviews. In revisiting 

this debate, our main interest concerns the conclusions that Villey draws from the entire 

long historical trajectory he has studied, and the criticism that Tierney makes of his radical opposition 

to human rights. Finally the debate gives rise to some more general considerations about the 

history of concepts and the distinction between the historical genesis of the ideas and their validity. 

Keywords: jusnaturalism, objective law, subjective rights, Tierney, Villey. 

 

 

1. Introduction 

 

he debate between Tierney and Villey on the origin of modern 

subjective rights has become a classic in the philosophy of law and 

already has countless contributions that are impossible to keep up 

with at the moment. 

its scope.1  The debate involves complex issues: whether the passage 

 

 
* Federal University of Paraíba, Brazil.  🖂 pinuccio@uol.com.br 

1.  By way of example: Jean-François Niort, Guillame Venier (ed.), Michel Villey et le droit 

naturel en question (Paris: Ed. L'Harmanatt, 1994). Charles Reid Jr, "The Medieval 

Origins of the Western Natural Rights Tradition: the Achievement of Brian Tierney", 

Cornell Law Review N. 83 (1998) 437-463. Renato Rabbi-Baldi, Cabanillas. "Michel 

Villey and the Theme of Human Rights: a Critique from his Writings". 

 

 

1067-1102 

https://doi.org/10.17990/RPF/2019_75_2_1067
mailto:pinuccio@uol.com.br




Vol. 75 

Fasc. 2 RPF 2019 

Provided for Personal Licence use. Not for reproduction, distribution, or commercial use. 

© 2019 Portuguese Journal of Philosophy. All Rights Reserved. 

1068 Giuseppe Tosi 
 

 

 

from ancient objective law to modern subjective rights constitutes a 

continuity, a rupture or even a "deformation" of the ancient and medieval 

concept of law; who would be responsible for this rupture, whether 

Ockham and the nominalists or the scholastics of Salamanca; whether the 

latter were faithful to Thomas Aquinas' thinking on law or ended up 

adhering to the nominalist theses; whether there were other sources besides 

the nominalists for this crucial passage from objective law to subjective 

rights. This discussion culminates in Villey's radical criticism or opposition 

to the subjective foundations of modern human rights, which is the most 

relevant and current aspect of the controversy. 

Tierney's response is that Villey's conception of ancient and medieval 

law is too narrow; that there was also a subjective right in antiquity (in 

Greco-Roman law) and in the Middle Ages; that the origin of modern 

subjective rights does not depend solely on Ockham's nominalism, but was 

already present in the medieval canonists; that the scholastics of Salamanca 

didn't betray Thomist thought, but updated it in the face of the challenges 

of the new times; and that the idea of subjective natural rights doesn't 

depend on a particular ideology, but is compatible with different ideologies 

and worldviews. 

We believe that these questions are not only historiographical, but also 

topical, because the answers to them depend on the evaluation of the 

legitimacy and foundation of modern human rights, as a secularisation of 

ancient and medieval subjective rights. 

We will develop the essay in three parts, in the first two we will 

present the positions of Villey and Tierney and in the third we will draw 

some conclusions. 

 

 

 

 

 

 

 

 

e de suas Fontes", Quaestio Iuris, Vol. 02, nº 01, (2006): 98-133. Jean-Pierre Schouppe. 

"Reflexions sur la conception du droit de M. Villey. An alternative to his rejection of 

human rights". Person and Law. Revista de fundamentación de las Instituciones 

Jurídicas y de Derechos Humanos, 25, 1991 (Escritos en memoria de Michel Villey II), 

151-169. Alain, Serieux, "'Le droit naturel de Michel Villey". Revue d'histoire des 

facultés de droit et Science politique. Aix-Marseille III, n. 6 (1988) 129-153. 

https://dialnet.unirioja.es/servlet/autor?codigo=591371
https://dialnet.unirioja.es/servlet/revista?codigo=1956
https://dialnet.unirioja.es/servlet/revista?codigo=1956
https://dialnet.unirioja.es/servlet/revista?codigo=1956
https://dialnet.unirioja.es/ejemplar/72044
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2. Michel Villey: subjective rights as an expression of the 

deformation of the concept of law 

Michel Villey (1914-1988) was one of the greatest French 

philosophers of law of the 20th century, who wrote several fundamental 

works on the history and theory of law.2  In this essay we will only deal 

with one aspect of his thought, which is central and recurrent throughout 

his work: the criticism of what he calls the "deformation" or "degeneration" 

of law, in other words, the theory of subjective rights, which underpins 

modern human rights. For this purpose, we will use, above all, the book 

The Law and Human Rights, although the theme is also developed and 

justified in the treatises on the Formation of Modern Legal Thought and 

Philosophy of Law. Definition and purposes of law. 

The book is dedicated "filially" to Pope John Paul II and was 

prompted by the reflections that the pontiff made in those years in favour 

of human rights, particularly in the 1979 encyclical Redemptor Hominis. 

Despite its respectful tone, as the author is a fervent Catholic, the book 

reveals a certain amount of disappointment on the part of the philosopher 

with the "turnaround" that the Catholic Church promoted by embracing 

human rights in its social doctrine. In 1974, while taking part in a 

convention on Bartolomé de Las Casas, Villey wrote: "I understand very 

well that some recent pontifical encyclicals, against the previous usage of 

the popes, make concessions to current language. I can only doubt that this 

novelty is progress."3 

 

 

2. Michel, Villey, La formation de le pensée juridique moderne (Paris: Editions Montchretien, 

1975). Brazilian edition: A Formação do Pensamento Jurídico Moderno (São Paulo: 

Martins Fontes, 2005). Idem, Philosophy of Law. Definitions and ends of law. The 

means of law. Trad. By Márcia Valéria Martinez de Aguiar. Foreword by François Terré 

(São Paulo: Martins Fontes, 2008). Idem, Le droit et les droits de l'homme, (Paris, 

Presse Universitaire de France, 1983). We will use the Brazilian edition: O direito e os 

direitos humanos. Translated by Maria Ermantina de Almeida Prado Galvão (São 

Paulo: Martins Fontes, 2007). Note: for works in foreign languages, we will use the 

translation of a Portuguese edition, when available; in other cases, the translation will 

be the responsibility of the author, and the original text will be transcribed in the 

footnotes. 

3.  Michel, Villey. "Problematique des droits de l'homme". In Las Casas and the Politics 

of Human Rights (Aix-en-Provence: Institut d'Études Politiques d'Aix, 1974) 369-37: 

"Je comprends très bien que de récentes encycliques pontificales, contre l'usage 

antérieur des papes, sacrificient au langage actuel! On me permettra seulment de douter 

que cette nouveauté soit un progrès". This stance is reminiscent of the complaint about 

the new times introduced by the Second Vatican Council by another great conservative 

Catholic thinker, Carl Schmitt. Referring to his writing on Roman Catholicism and 

political form, Schmitt states that: "That eulogy, published in 1923 to the Roman 

Church, as a perfectly visible appearance in public life, it could still have been written in 



1070 Giuseppe Tosi 

Vol. 75 

Fasc. 2 RPF 2019 

Provided for Personal Licence use. Not for reproduction, distribution, or commercial use. 

© 2019 Portuguese Journal of Philosophy. All Rights Reserved. 

 

 

1958, the year of Pius XII's death; but its truth was annihilated at a stroke when Pope John 

XXIII introduced his Aggiornamento. The Council then removed the foundations o f  all 

praise." Carl Schmitt, Political Theology (Belo Horizonte: Del Rey, 2006), 80. 
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Villey starts from the realisation that, in contemporary times, human 

rights are so widespread and installed in the most different ideological 

environments that "it is unthinkable to dislodge them".4 However, this is 

precisely the task he sets out to achieve: to show the legal and political 

inconsistency of human rights doctrines. His critique of human rights is 

part of a broader critique of modernity and modern idolization of the idea 

of progress.5 

Villey recognizes that this task is very difficult given the consensus 

that human rights enjoy, and that his criticism puts him in the company of 

"reactionaries": 

Who would wish to remain uninvolved in these just causes and would not 

be ashamed to disassociate themselves from Amnesty International? 

Since information is now universal, it's hard to ignore the fate of the 

starving people of Calcutta, the torturers of El Salvador and the Soviet 

dissidents. Then there's Poland. Everywhere, the inadequacy of laws. 

Human rights would be the recourse. This relatively new idea is perhaps 

our only hope of pulling the law out of sclerosis, and the only instrument 

for its progress. Only reactionary imbeciles could be found to fight it?6 

 

Villey shows that he knows these "reactionaries" well and feels 

comfortable in their company. He brings together both right-wing and left-

wing critics: 

Reactionaries, we'll be in good company. I'm not referring to the New 

Right, with whose theories I have no affinity whatsoever. But the human 

rights debate wasn't born yesterday. It erupted soon after 1789. Whilst 

Paine in England, Kant in Germany, Fichte and the young Hegel (who 

later backtracked) were enthusiastic about the rights of the individual, 

there was a lot of talk about human rights of man of the French Revolution, 

Burke denounced its evils. […] 
 

 

4. Villey, Law and Human Rights, 2. 

5. Ibid. 2: "Human rights are a product of the modern age. Idealism, which is a peculiarity 

of modern philosophy and from which it is not certain that we have been cured, erects 

this great idol in the place of God: Progress - which must ensure the enjoyment and 

happiness of all, a myth much cultivated in the time of the Enlightenment; the purpose 

of modern politics. And as for the means, in order to organise the work of scientists and 

technicians in the most "rational" way, and to better exploit its fruits, our world has 

placed its hopes in the great state machine designed by Hobbes - the earthly God, 

Leviathan." 

6. Ibid., 4. 
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[...] At the same time, Jeremy Bentham opined that the "rights of man" 

were contrary. As for the Catholic Church, Pope Pius VI labelled the 

seventeen articles of the French Declaration "contrary to religion and 

society". Only very recently (since John XXIII and Paul VI) has the 

papacy dropped this disapproval. There was also Marx's criticism in The 

Jewish Question [...] Invited in 1948 to the celebration of the United 

Nations text, the Italian philosopher Croce, a famous liberal, found 

nothing to say except that he was "inept".7 

 

And here begins a long petition against human rights. They are 

"unrealistic" because they make too many promises that they cannot fulfil;8 

they are "uncertain and indeterminate" in their formulation: 

They grant us "freedom": a term whose definition we exhaust ourselves 

searching for. It's true that the texts specify, they gratify us with freedom 

"of expression". Another impossible promise! And it would be wrong to 

infer from this that provocations to racist violence or false testimonies 

will be tolerated.9 

 

They are "inconsistent" in that: 

are not rights in the sense of legal positivism, but an ideal: models for the 

realisation of individual freedom (for Kant, the supreme legal value) and 

equality. They are optional, projects for political action, for reforming 

society, for good intentions, for purposes (this is how English analysts 

define them).10 

 

They are "ethnocentric": 

We won't go back to the ethnocentric - and utopian - dream of 

universalising the American way of life: free elections 

 

 

7. Villey, The Law and Human Rights, 5. See also Michel Villey. Critique of h u m a n  rights. 

In Philosophy of Law. Definitions and ends of law. The means of law, 153-160. 

8. Ibid., 5: "Their impotence is manifest. The French Constitution or its preambles 

proclaim the right to work, there are one and a half million unemployed people in 

France, but they are no more advanced. And to have included in the supposedly 

universal Charter of the United Nations rights to participate in public affairs, free 

elections, leisure, culture and wealth, let's say that in Cambodia or the Sahel, and in 

three quarters of the countries on the globe, these formulas are indecent!" 

9. Ibid., 6. 

10. Ibid., 6. 
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of the so-called Western democracies does not seem exportable to 

Uganda. Nor to the vices of the egalitarian regime virtually contained in 

human rights: to make women legally identical to men, babies to the 

elderly, and the poor to the rich would be to destroy the richness of the 

world and its variety; a triumph of entropy. Perhaps the votes of socialism 

go in this direction. Rather, it is the opposite result that I would expect 

from legal art.11 

 

Finally, human rights are "contradictory": 

In any c a s e , the programme of the Declarations is contradictory. They 

collect a profusion of heterogeneously inspired rights - and "substantial" 

or "social and economic" rights have been added to the "formal rights" or 

freedoms of the first generation. To make them the rights of all people, 

the rights of women, the elderly, children (in which the anti-abortion 

leagues will include the rights of the foetus), homosexuals, pedestrians 

and motorcyclists are codified. Each of these is broken down into its 

component parts. [...] Each of the so-called human rights is the negation 

of other human rights, and practised separately, they generate injustice.12 

 

Villey draws particular attention to the irreconcilability between the 

rights of liberty, or civil and political rights, and the rights of equality, or 

social and economic rights: "Certain progressive Christian literature 

cultivates the dream of reconciling the rights of man of 1789 with 'social 

and economic' rights. But this is squaring the circle".13 

These considerations are the result of a long and erudite historical-

conceptual excursion to find the roots of this unfortunate situation in which 

the law finds itself; a journey that we will try to summarise in its central 

aspects. The subject of human rights interests Villey as 

 

 
11. Ibid., 7. 

12. These criticisms are very close to those of Norberto Bobbio in The Age of Rights: the 

criticism of the vague, contradictory and indeterminate nature of the concept of human 

rights, the tendency towards the proliferation of rights and the failure to distinguish 

between what is properly a right and what is an ideal or moral demand. Bobbio, 

however, does not draw Villey's drastic conclusions against human rights from these 

criticisms; on the contrary, he gives human rights a central importance in his philosophy 

of politics and law. Norberto Bobbio. "On the foundations of human rights". In The Age 

of Rights. Translated by Carlos Nelson Coutinho (Rio de Janeiro: Campus, 1992) 15- 

24. I am unaware of Bobbio's comments on Villey's positions, despite the fact that they 

were contemporaries, that they were both philosophers of law, and that they belonged 

to two very close cultural traditions. 

13. Villey, The Law and Human Rights, 8. 
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an example of what he calls the "deformation" of law, which took place in 

the passage "from law (jus) to human rights (jura)", from the objective law 

of the Greek-Roman tradition, which finds its fullest formulation in the 

Aristotelian-Thomist strand, to the subjective rights of the moderns.14 

For Roman jurists, law is an art (ars), which "has nothing analogous 

in the Eastern Empires, in the biblical world of the Old Testament, in the 

Indies or in China".15  An art, an invention that arose in Rome under the 

influence of Greek philosophy and the dialectical method, in the ancient 

sense of the term, as "the art of defining and distinguishing the precise 

meanings of the general terms of language", developed by Aristotle.16 

The aim of civil law is defined by Roman authors, in particular Cicero, 

as: "The establishment of a just proportion in the distribution of goods and 

in the judgement of disputes between citizens". Law (jus) is exercised in 

order to do justice (justitia), understood as "giving to each what belongs to 

him or is his due" (suum jus cuique tribuere or unicuique suum tribuere), 

where tribuere should be understood as the judge's act of attributing, i.e. 

determining the respective right (jus) of each citizen.17 In this objective 

conception, the right is what is just (id quod justum est) or the just thing 

(res justa) and refers to an objectively just order according to which each 

person receives their due in the distribution of goods and positions. 

This conception of law began to be questioned at the end of the Middle 

Ages and the beginning of the Modern Age. The main culprits in what 

Villey calls the "degeneration" of the Aristotelian-to-mixed science of law 

were William of Ockham and the nominalists who followed his school, and 

later the Spanish theologians of the School of Salamanca, from Francisco 

de Vitoria, Domingo de Soto and Bartolomé de Las Casas to Luis de 

Molina and Francisco Suarez, who ended up following the lead of the 

modern theologians in favour of a subjective conception of law.18 

 

 

14. Michel Villey, "Déformations de la philosophie du droit d'Aristote entre Vitoria et 

Grotius". In Platon et Aristote a la Renaissance (Paris: Vrin, 1976) 201-215 (XVI 

Colloque International de Tours). 

15. Villey, The Law and Human Rights, 31. 

16. Ibid., 31. 

17. Ibid., 62. 

18. See: Giuseppe Tosi, "Theological roots of modern subjective rights. The concept of 

dominium in the debate on the indigenous question in the 16th century", Prima Facie, 

Year 4, No. 6 (2005) 42-56. 
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Villey is explicit about this: 

At first, it seems to me that the fidelity of these scholastics to St Thomas 

is a legend. [...] In any case, in matters of law or legal theory, I have not 

found in Spanish Scholasticism the doctrine of St Thomas. [...] The jus 

became a subjective right, that is, a power, a freedom recognised to the 

individual to behave in a certain way towards this or that thing or person. 

I have the "right" to conclude the social contract, to use my property as I 

wish. This is one of the origins of our "rights of man" and of the citizen, 

and of our liberal individualist right to property.19 

 

He continues 

We have seen that for Aristotle, law was a proportion between things 

distributed among several men. The notion of "subjective" law, inherited 

from nominalism (nominalism refuses to conceive of anything other than 

the individual), received in Spanish scholasticism, triumphed in 

humanism because humanism emphasises the freedom of the human 

person, and according to its Stoic sources, seeks out what the individual 

is or is not allowed to do: confusion between morality and law.20 

 

In conclusion: 

That's why I titled this lecture: deformations of Aristotle's philosophy 

between Vitoria and Grotius. As you could say about Spanish 

scholasticism, humanist jurisprudence sometimes appears to 

 

 

 

19. Villey, Déformations de la philosophie du droit d'Aristote entre Vitoria et Grotius, 208, 213: " 

D'abord ce me semble être une légende que celle de la fidélité de cette scolastique à 

saint Thomas. [En tout cas, en matière de droit ou de théorie juridique, je n'ai pour ma 

parte point retrouvé dans la Scolastique espagnole la doctrine de saint Thomas. [...] Le 

jus est devenue droit subjectif, c'est-à-dire pouvoir, liberté reconnue à l'individu de se 

conduire d'une certaine manière à l'égard de telle ou telle chose ou de telle ou telle 

personne. J'ai "le droit" de conclure le contrat social, d'user de mon bien comme il me 

plaît. C'est ici l'une des origines de nos 'droits de l'homme' et du citoyen, et de notre 

droit de propriété individualiste liberal". 

20. Ibid., 213 : "We have seen that for Aristotle law was a proportion between two things 

shared by several men. La notion du droit "subjectif", héritée du nominalism (le 

nominalisme se refuse à ne rien concevoir qu'à partir de l'individu), reçue dans la 

scholastique espagnole, a triomphé dans l'humanisme parce que l'humanisme met 

l'accent sur la liberté de la personne humaine, et suivant se sources stoïciennes, cherche 

de qu'à l'individu il est ou non permis de faire: confusion entre moralité et droit" 
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to conserve, but often it distorts Aristotle. It's a long series of betrayals 

that must be unravelled every time.21 

 

In this transition, the concept of dominium (property) acquires a 

breadth that it didn't have before and tends to be identified with the concept 

of law as a whole (jus). A nominalist like Jean Gerson and his followers 

had affirmed that dominium is identical to ius and had defined it in these 

terms, as Domingo de Soto quotes in De Iustitia et Iure: 

First of all, they say, [modern] law can be taken in two ways: the first as 

law; and in this sense we say Civil Law and Canon Law. La segunda como 

autoridad (potestas) que uno ejerce legítimamente sobre alguna persona 

o cosa. Then they say that dominion is the same as right taken in the 

second sense. Y así el dominio, dicen, es el poder, o la facultad próxima 

para apropiarse de las cosas poniéndolas a su disposición y uso lícito 

según las leyes establecidas conforme la razón.22 

 

The modern theologians, identifying the two concepts, tended to 

consider the subject as the sole holder of rights and to conceive of the right 

as the property and appropriation of a subject over a series of rights (iura), 

whose only limit was given by the law. 

The historian of medieval law Paolo Grossi23 agrees substantially with 

Villey on the identification or very close relationship between freedom and 

property: 

 

 

 

21. Ibid, 212: "That's why I gave this exposé its title: Deformations of Aristote's Philosophy 

between Vitoria and Grotius. As one might say of the Spanish school, humanist 

jurisprudence sometimes affects, but more often undermines Aristotle. C'est une longue 

suite de trahisons qu'il faudrait chaque fois démêler". 

22. Domingo de Soto. De Iustitia et Iure. De la Justicia y del Derecho (1556). Introduction by 

Venancio Carro, Spanish version by Marcelino Gonzáles Ordoñez. Madrid: Instituto de 

Estudios Políticos, 1967, IV, I, 279. Latin text: "Primum enim omnium aiunt isti 

[iuniores], ius bisariàm accipi. Primo pro Lege: quo significatu dicimus, Ius Civile et 

Canonicum. Secundo pro legitima potestate, qua quis fungitur in personam aliquam 

vel rem. Deinde aiunt dominium idem est prorsus quod ius secundo modo acceptum. 

Qua propter dominium, inquiunt, est potestas seu facultas propinqua assumendi res 

alias in suam facultatem vel usum licitum secundum iura rationabiliter instituta". 

For a discussion of these concepts, see: Tosi, Theological Roots, 4. 

23. Paolo Grossi. L'ordine giuridico medievale (Rome-Bari: Laterza, 1996). 



The debate on the genesis and validity of subjective natural rights: Michel Villey and Brian Tierney 1077 

Vol. 75 

Fasc. 2 RPF 2019 

Provided for Personal Licence use. Not for reproduction, distribution, or commercial use. 

© 2019 Portuguese Journal of Philosophy. All Rights Reserved. 

 

 

 

Free will, constructed in a voluntaristic key to better guarantee the 

autonomy of the subject, is the irrepressible presupposition of all 

dominion, because it is itself dominium. The interchangeability between 

freedom and property, leitmotif of all the individualistic currents of the 

modern era, is already fully established here. "My" freedom coincides 

with the property I have of myself and my actions, my existence as a free 

subject consists of a series of dominant behaviours, in short, of the 

property I have of myself.24 

 

Grossi defines this tendency as the inclusion of my in the sphere of 

the self: "the 'my' is the sphere of the proprium, that is, of my autonomy 

from others, corroborated in relation to others by a not insignificant belt of 

goods."25  Unlike Villey, Grossi does not consider this position to be a 

"degeneration" of Thomist law, but rather its necessary adaptation to the 

new times of cinquecento humanism: 

It's understandable how the Second Scholasticism, in its humanistic spirit 

and its coherence with a 16th century world that was beginning to shed 

its medieval architectures, enthusiastically adhered to this basic idea; 

because it combines to perfection with the essential aspect of the 

humanistic order - inspired by a rigorous monism - which acts and is 

consummated in the microcosm of the individual, within which they have 

the dominant objective of strengthening their sutures. And it's 

understandable how every treatise on property by our Masters has a 

chapter always dedicated to the dominium sui.26 

 

 

24. Paolo Grossi. "La proprietà nel sistema privatistico della Seconda Scolastica". In Il 

dominio e le cose percezioni medievali e moderne dei diritti reali. Milano: Giuffrè Editore 

(1992), 281-383, 298-99: "Il libero arbitrio, costruito in chiave volontaristica per meglio 

garantire l'autonomia del soggetto, é il presupposto insopprimibile di ogni dominium, 

perché é esso stesso dominium. The interchangeability between liberty and property, 

the leitmotif of all the individualistic currents of the modern age, is now firmly 

established here. La 'mia' libertà coincide con la proprietà che io ho di me stesso e delle 

mie azioni, la mia esistenza di soggetto libero consiste in una serie di comportamenti 

dominativi, insomma della proprietà che ho di me stesso." Initially published in 

Quaderni fiorentini per la storia del pensiero giuridico moderno, n° 1 (1973). 

25. Grossi, La proprietà nel sistema privatistico della Seconda Scolastica, 312: "Il 'mio' é la 

sfera del proprium, cioè della mia autonomia dagli altri, corroborata verso gli altri da 

una cintura non insignificante di beni". 

26. Grossi, La proprietà nel sistema privatistico della Seconda Scolastica, 298: "Si capisce 

como la Seconda Scolastica, nella respiro umanistico e nella coerenza a un mondo 

cinquecentesco che comincia a spogliarsi delle architetture medievali, aderisca con 

entusiasmo a questa idea base; because it fights, to perfection, with the essential aspect 

of the humanistic order - inspired by a rigorous monism - which is activated and 

consummated in the microcosm of the individual, within which they have the prevailing 

scope. 
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This subjective conception of rights will later be radicalised and 

secularised by the moderns, in particular Hobbes and Locke, to whom 

Villey devotes his critical attention. 

Men were born equal and free. We may be surprised that an image so 

contrary to reality, so deliberately fictitious of our "natural" condition, 

still lingers in our subconscious and is inscribed, in the middle of the 20th 

century, in the first line of the Declarations of Human Rights. For it is the 

source of "human right", of its "natural right" (jus naturale). In this case, 

what is the right of everyone, what should be attributed to them (suum jus 

cuique tribuendum)? Logically, "freedom", since in this "state of nature" 

it is assumed that no law restricts the individual's freedom. The Hobbesian 

notion of law is linked to the tradition of Gerson and William of Ockham, 

which reduces law to morality, or to the absence of a moral law that 

generates freedom. Law is a licence, permission to act (of doing). [...] 

Let's look at the distance that separates this "natural right" from the 

dominium naturale of the Spanish scholastics. The dominium is a power 

of government granted by God, a fraction of the power granted to men. 

Hobbes' jus naturale is an unfolding of the individual's free action, which 

no law can hinder it is an emanation of the subject himself, an authentic 

subjective right. Every man possesses it by himself.27 

 

After a sharp critique of contractualism in the absolutist version of 

Hobbes and the liberal version of Locke (who were not jurists, as he points 

out), he concludes that: 

The emergence of human rights attests to the decomposition of the 

concept of law. Their advent was the correlate of the eclipse or 

perversion, in modern individualist philosophy, of the idea of justice and 

its instrument, jurisprudence. The purpose of jurisprudence was to 

measure just relationships. This autonomous art fulfilled its own 

irreplaceable function. The philosophies of modern Europe have cast it 

aside. Care for a just distribution disappeared from their works. These 

non-lawyers, who were the inventors of human rights, sacrificed justice, 

sacrificed the law.28 (my italics) 

 

 

 

 

of reinforcing their sutures. And it is clear that every treatise on the ownership of our 

masters has an initial chapter always dedicated to their dominion". 

27. Villey, The Law and Human Rights, 145-146. 

28. Ibid., 163 
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The consequences are a proliferation or inflation of ineffective rights. 

Villey thus considers the "degeneration" of law to be what many authors, 

including Norberto Bobbio, consider to be modernity's most important 

contribution to law, 

Not long ago, an interviewer - after a long conversation about the 

characteristics of our time that arouse great concern for the future of 

humanity, especially three: the ever-increasing and so far uncontrolled 

increase in population, the ever-faster and so far uncontrolled increase in 

environmental degradation, the ever-faster uncontrolled and unwise 

increase in the destructive power of weapons - asked me at the end if, 

amid so many predictable causes of unhappiness, I saw any positive signs. 

I said yes, I could see at least one of these signs: the growing importance 

given to the problem of recognising human rights in international debates, 

among men of culture and politicians, in seminars and government 

conferences. The problem, of course, was not born today. At least since 

the beginning of the modern era, through the dissemination of 

jusnaturalist doctrines, first, and the Declarations of Human Rights 

included in the constitutions of liberal states, then, the problem has 

accompanied the birth, development and affirmation, in an ever wider 

part of the world, of the rule of law. But it is also true that it was only 

after the Second World War that this problem moved from the national to 

the international sphere, involving - for the first time in history - all 

peoples.29 

 

 

 

3. Brian Tierney: the idea of subjective natural rights 

 

Brian Tierney (1922) is one of the greatest scholars of canon law and 

medieval legal and political thought.30 His main work in relation to our 

subject is The Idea of Natural Rights. Natural rights, natural law and 

canon law 1150-1625.31  
 

 

29. Norberto Bobbio, The Age of Rights, 49. 

30. His main works include: Foundations of Conciliarism Theory (1955); The origin of 

Papal infallibility (1972); Church Law and Constitutional Thought in the Middle Ages 

(1979); Religion, Law and the Growth of Constitutional Thought (1982). 

31. Brian Tierney. The Idea of Natural Rights. Studies on Natural Rights, Natural Law and 

Church Law 1150-1625, (Emory: Emory University, 1997). Italian edition: L'idea dei diritti 

naturali. Diritti naturali, legge naturale e diritto canonico 1150-1625. Translated by 

Valeria Ottonelli (Bologna: Il Mulino, 2002). We have chosen to translate into Portuguese 
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It is a detailed study, carried out on the original sources, is dedicated 

to the historical evolution of the idea of natural rights, starting with the 

medieval decretalists of the 12th and 13th centuries who, according to 

Tierney, inaugurated the language of subjective natural rights.32 

Tierney follows this theme in the debate on the poverty of Christ that 

took place in the 14th century between Pope John XXII and the 

Franciscans, represented by William of Ockham, founder of the nominalist 

current and critic of the power of the Papacy33 ; and his nominalist 

followers, who exerted great influence for a long time at the Sorbonne in 

Paris, and who were called theologi moderni,34  among them Jean Gerson 

(1363-1429), the nominalist theologian Gabriel Biel (1410-1495), Jacques 

Almain (1480-1515), the jurist Conrad Summenhart (1465-1511)35  the 

Scottish theologian John Mair (†c 1550).36 

The third part of the book is dedicated to the journey from the 

Nominalists to the Second Spanish Scholasticism, up to the influences on 

Hugo Grotius and modern political thought. There is a sub-chapter entitled 

Aristotle and the American Indians, which is a tribute to the book of the 

same name by the great American historian Lewis Hanke.37 

At the beginning of the book there is an entire chapter dedicated to 

Villey's thesis on Ockham38 which can be seen as a response to Villey who 

had "blamed" the scholastics of Salamanca, in particular Vitoria and Soto, 

for having betrayed the Thomist lesson, despite their formal adherence to 

and restoration of Thomism, influenced by the nominalists.39 

 

 

from the English original compared with the Italian translation. See also: "Aristotle and 

the American Indians-Again. Two critical discussions", Cristianesimo nella Storia, 12 

(1991), 295-322. 

32. Tierney, The Idea of Natural Rights, 43-77: "Origins of the natural rights Language: text 

and context, 1150-1250". 

33. Ibid, 93-206: "Ockham and the Franciscans" 

34. Paolo Grossi identifies different definitions of these theologians in the works of Vitoria and 

Soto: moderni, juniores, parisienses, neoterici, recentiores. Grossi, La proprietá nel 

sistema privatistico della Seconda Scolastica, 286. 

35. On Summenhart see: Jörg Alejandro Tellkamp. "Ius est idem quod Dominium: Conrado 

Summenhart, Francisco De Vitoria y la Conquista de América". Veritas, Porto Alegre 

v. 54 n. 3 (2009) 34-51. 

36. Ibid, 207-346: 'From Gerson to Grotius'. 

37. Tierney, The Idea of Natural Rights, 255-283: "Aristotle and the American Indians". 

Lewis Hanke, Aristotle and the American Indians (Bloomington & London, 1959). 

38. Tierney, The Idea of Natural Rights, 13-42: "Villey, Ockham and the origin of Individual 

Rights". 

39. Michel, Villey. "La promotion de la loi et du droit subjectif dans la seconde scolastique". 
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Tierney begins his argument by giving a rigorous judgement of 

Villey's conceptual scheme and methodological procedures, which he 

accuses of Manichaeism: 

Villey created a kind of Manichaean universe. There is a world of 

Aristotelian thought, full of light and gentle reason, and a world of 

Ockhamist thought, where everything is darkness and blind will. The 

good theory of objective law can flourish only in the first world of 

thought, the bad theory of subjective rights only in the second. When 

unequivocal affirmations of subjective rights are found in texts prior to 

Ockham, they must be dismissed as exceptions or aberrations, or simple 

misunderstandings on the part of ordinary people who were too ignorant 

to assign precise meanings to the terms they used in everyday speech. 40 

 

It's worth noting in this regard that Manichaeism is indeed a product 

of Villey's deep convictions on the subject, but it is also a deliberate 

rhetorical device that reinforces the author's obvious intention to provoke, 

to radicalise positions to spark debate, knowing how to go against the 

current. This Manichaeism is partly nuanced by Villey's irony towards the 

theses of his opponents, but also towards his own; as in the supposed letter 

received by a friend and transcribed in the epilogue of The Law and the 

Rights of Man (but written by himself), in which he makes an ironic self-

criticism of his own theses (without, however, abandoning them).41 

 

 

Quaderni Fiorentini per la Storia del Pensiero Giuridico Moderno, n° 1 (1973), 55: "La 

thèse que je vais soutenir est que notre notion de la loi a le défaut d'être elle aussi un 

corpe étranger, et le produit d'une infiltration dans le droit d'une Théologie, que cette 

infiltration malheureuse s'est produit à l'époque moderne et que la scolastique espagnole 

est la plus grande responsable de cet évènement". 

40. Tierney, The Idea of Natural Rights, 30: "Villey has devised a sort of Manichean 

universe. There is an Aristotelian thought-world, full of light and sweet reason, and an 

Ockhamist thought-world, where all is darkness and blind will. The good theory of 

objective right can flourish only in the first thought-world, the bad theory of subjective 

rights only in the second. When clear-cut affirmations of individual rights are found in 

texts before Ockham they must be dismissed as exceptions or aberrations or mere 

misunderstandings of vulgar persons who were so ignorant to attach precise meanings 

to the terms they used in day-to-day discourse". 

41. Villey, The Law and Human Rights, 166: "Look, [says the hypothetical interlocutor] 

human rights exist, they are in place; that is the fact, for my part, I only know the facts. 

Your imprudence is to get in trouble with something stronger than yourself. Language 

is a social bond - a  means of intersubjective communication - linguists tell us, a 

collective force that imposes itself on individuals. Have you forgotten Durkheim? 
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From this position, Tierney formulates four main objections to 

Villey's thesis. 

Villey uses a narrow conception of law (jus-dikaion), that of the 

objective type; but, as Tierney demonstrates in detail with recourse to the 

sources, there was a certain flexibility in the use of the concept of 

jus/dikaion between the ancients and the medievals. At least three 

meanings can be identified: i) what is just, an objectively just state of 

affairs, id quod justum est, which is the meaning that Villey considers to 

be the main, if not the only one; ii) a second meaning as the moral virtue 

of justice, for example in Aristotle; iii) but there is also a third definition 

of jus, as a subjective right, despite Villey's denial. 

Tierney provides a very significant example of these three senses: 

The various senses of ius that he [Villey] discusses are not contradictory 

concepts but correlated. When we studied Thomas and the canonists, we 

suggested that the concepts of jus as an objectively just right and as a 

moral or legal precept were not intrinsically incompatible with each other. 

Now we can add that both concepts are compatible with the idea of 

individual rights. (We can define the relationship between parents and 

children in terms of an objectively just order; or we can define it in terms 

of a moral precept - "Honour father and mother"; but we can also define 

the same relationship by saying that parents have the right to be respected 

by their children).42 

 

He exemplifies these three ways of conceiving law: 

Regarding individual rights and jus naturale interpreted as what is 

objectively just: affirming a just ordering of human relations means 

presupposing a structure of rights and duties. To 
 

 

It's not in your power to change the language of your environment. On that point, we 

are determined. That's what scientific history has taught me. And I'm sorry for you, but 

that language is necessary." Villey does something similar in 'Post-scriptum. 

Discussions'. In: Philosophy of Law. Definitions and ends of law, 453-458. 

42. Tierney, The Idea of Natural Rights, 32-33: "The various senses of ius that he discusses 

are not contradictory concepts. Rather they are correlative. In considering Aquinas and 

the canonists we suggested that the concept of ius as objective right order and as moral 

or legal precept are not intrinsically incompatible with one another. Now we can add 

both concepts are compatible with the idea of individual rights. (We can define the 

relationship of parents and children in term of an objectively right order. Or we can 

define it in term of moral precept - "Honour thy father and thy mother". But we could 

also define the same relationship by saying that parents have a right to the respect of 

their children)". 
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To propose a system of jurisprudence, one can emphasise either the 

objective scheme of relations, or the reciprocal rights and duties of the 

people who are involved in it - and then one can focus on either the rights 

or the duties. [...] Unlike Villey's claim (and the similar claims of Leo 

Strauss' followers in America), it is simply false that "the notion of 

subjective rights is logically incompatible with classical natural law". 43 

 

For Tierney, the same applies to law understood as a body of moral or 

legal precepts: "To say that 'do not steal' is a commandment of natural law 

means to assume that others have the right to acquire property, and this is 

a point that medieval jurists clearly understood".44 Valentina Pazè agrees 

with this interpretation. 

Villey's arguments, summarised here, have been the subject of much 

discussion and criticism since his first proposition. [...] Today it is widely 

accepted that the Roman legal experience was not unfamiliar with the 

awareness of the existence of subjective legal positions (sometimes 

expressed simply with the sign 'jus', other times, at least in part, 

reconverted to the notion of res incorporales), although this never led to 

the development of the unitary category of "subjective rights".45 

 

Among the examples cited by Pazè, Giovanni Pugliese's debate with "the 

young Villey scholar" is interesting, because it shows that the positions 

 

 

 

43. Ibid., 33: "As for individual rights and ius naturale considered as meaning what is 

objectively right: to affirm a right ordering of human relationships is to imply a 

structure of rights and duties. In propounding a system of jurisprudence one can 

emphasise either the objective pattern of relationships of the implied rights and duties 

of person to one another - and then again one can focus on either the rights or the 

duties. [...] Despite the assertions of Villey (and similar assertions by some disciples 

of Leo Strauss in America), it is just not true that "the notion of subjective rights is 

logically incompatible with classical natural rights". 

44. Ibid., 33. 

45. Valentina Pazé, "Cittadinanza e Diritti, tra Antichi e Moderni, in F. De Luise: 

Cittadinanza. Inclusi ed esclusi tra gli antichi e i moderni (Trento: Universitá degli studi 

di Trento, 2018), 93-121, 96. Among the authors who question Villey's thesis, Valentina 

Pazè cites, in addition to Tierney: Emanuele, Stolfi. "Riflessioni attorno al problema dei 

'diritti soggettivi' fra esperienza antica ed elaborazione moderna". Studi senesi, 55 

(2006), 120-177. Leonardo, Marchettoni. I diritti umani tra universalismo e 

particolarismo. Torino: Giappichelli, 2012. 
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de Villey were already defined in the early days of its formation. Pugliese 

wrote in 1954: 

Villey's position is not isolated, since he developed and, if I may say so, 

exasperated the ideas of his master, Mounier, who, in fact, quotes him 

unreservedly in a successive work, while among us this position found 

the enthusiastic support of Albanese. 

 

He concluded: 

It seems sufficient to me to have fulfilled the more limited task I had 

set myself, that of clarifying how the Romans, contrary to Villey's 

thesis, shared by Mounier and Albanese, not only conferred subjective 

attributions on private individuals, but were also perfectly aware of these 

attributions, to commonly adopt the subjective view when posing legal 

problems.46 

 

The second criticism of Villey is that it wasn't Ockham or the 

nominalists who introduced, "as if it were an absolute novelty", a 

subjective definition of natural rights; rather, the concept circulated among 

medieval canonists from the 12th century onwards, who (re)introduced or 

emphasised it to respond to new legal situations emerging in social and 

economic relations. It is therefore a legal concept practised by medieval 

jurisprudence. 

Two currents of thought converged in Ockham's polemical works. One 

has its origins in the canonists, the other in the first literature on 

Franciscan disputes. [...] Among the canonists, long before Ockham, one 

often finds the term ius used in a subjective sense, as well as the 

association of "right" and "power" that Villey had emphasised as the 

Franciscan's greatest contribution to the theory of rights. Furthermore, 

sometimes, when formally defining natural law, ius naturale, the 

canonists gave this term a subjective meaning, understanding it as if it 

referred not to objective natural law, but to a subjective "faculty" or 

"force" or "power" of the human person.47 

 

 

46. Giovanni Pugliese, 'Res corporales', 'res incorporales' e il problema del diritto 

soggettivo'. In Studi in onore di Vincenzo Arangio-Ruiz. Napoli: Jovene (1954) 223-260. 

Idem, 1979 and 2004 (the pages are from Quaestio Juris Magazine's 2018 reprint of the 

work). Tierney is also of a similar opinion: The Idea of Natural Rights, 15-22: 

"Classical Roman Law". 

47. Tierney, The Idea of Natural Rights, 36: "Two streams of thought flowed together in 
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In conclusion: 

When Ockham began writing about subjective rights, there was no need 

to inaugurate a "semantic revolution". There was already a rich language 

in which theories of rights could be articulated. The doctrine of individual 

rights was not a late medieval aberration from a previous tradition of 

objective law or natural moral law. Nor was it a 17th century invention 

by Grotius or Hobbes or Locke. On the contrary, what I want to maintain 

is that this doctrine was the characteristic product of a great era of that 

creative jurisprudence that laid the foundations of the Western legal 

tradition in the 12th and 13th centuries.48 

 

Tierney agrees with Villey that there was a shift from "law" to "rights", 

but he doesn't attribute it solely to Ockham and emphasises the contribution 

of the jurisprudence of the 12th and 13th centuries. At the end of the book 

he reaffirms this thesis: 

Perhaps it would be prettier to say that the idea of natural rights entered 

the history of Western political thought with the sound of drums and 

troops, in some loud announcement such as the American Declaration of 

Independence or the French Declaration of the Rights of Man and of the 

Citizen. However, this fundamental concept of Western political theory 

was born almost imperceptibly in the obscure glosses of medieval jurists. 

It could be said that in the works of the first decretalists, there was a 

significant change in the conceptualisation of political theory. 

 

 

 

 

Ockham polemical works. One had its source in canonist writings, the other in the early 

literature off the Franciscan disputes [...] Among the canonists one often found the term 

ius used in a subjective sense long before Ockham, and also the specific associations of 

"right" and "power" that Villey emphasised as a major contribution of the Franciscan 

theory of rights. Sometimes too, in offering formal definitions of natural right, ius 

naturale, the canonist gave a subjective sense to the term, understanding it to mean, not 

objective natural law but a subjective "faculty", "force" or "power" of a human 

personality." 

48. Ibid., 42: "When Ockham in turn came to write on subjective rights there was no need 

for him to inaugurate a 'semantic revolution'. A rich language already existed in which 

rights theories could be articulated. The doctrine of individual rights was not a late 

medieval aberration from an earlier tradition of objective right or of natural moral law. 

Still less was it a seventeenth-century invention of Grotius or Hobbes or Locke. Rather 

we shall argue, it was a characteristic product of e great age of creative jurisprudence 

that, in the twelfth and thirteenth centuries, established the foundations of the 

Western legal tradition." 
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thought and language, which gave rise to a whole new species of ideas: 

the species of natural rights theories.49 

 

Carlos Casanova, in Guillermo de Ockham y el Origen de la Concepción 

Nominalista de los Derechos Subjetivos (Guillermo de Ockham and the 

Origin of the Nominalist Conception of Subjective Rights) agrees in part with 

Tierney, but attributes greater relevance to Ockham on the subject:  

The importance of Brian Tierney's contribution to research into the origin 

of the notion of subjective law is undeniable. It is now quite clear that 

canonists and theologians before Ockham had made frequent use of it 

since the 12th century. However, in his reaction against Villey's theses, 

Tierney seems to have gone too far. So far, in fact, that it constitutes the 

formulation of a historiographical and theoretical problem that deserves 

to be addressed.  

Is it possible that the main novelty introduced by the scholastic simply 

lies in having "bundled all these conventional assertions into a discursive 

structure about natural rights, the rights guaranteed to the human race by 

'God and nature'", in the Breviloquium, as Tierney states? Or is it true that 

Ockham's work reveals a conception of law that is profoundly different 

from the classical or Roman one (which is not the case in the work of the 

previous canonists or in that of St Thomas), and a conception linked to 

the nominalist notion of good? (115-116).50 

 

Casanova thus claims a greater contribution to the language of 

subjective rights on the part of Ockham and the nominalists, which is not 

in contrast to Tierney's thesis, but shows the greater complexity of the 

problem. 

The third criticism of Villey refers to the contribution of the Second 

Spanish Scholasticism. Villey had stated and repeated several times in his 

works that the Spaniards had betrayed the teaching of St 

 

 

49. Ibid., 344: "Perhaps it would be more satisfying if the idea of natural rights had entered 

Western political thought with a clatter of drums and trumpet in some resounding 

pronouncement like the American Declaration of Independence or the French 

Declaration of the Rights of Man and the Citizen. In fact, though, this central concept 

of Western political theory first grew into existence almost imperceptibly in the obscure 

glosses of the medieval jurists. One might say that, in the works of the early Decretists, 

a distinctive mutation of thought and language occurred which gave rise to a whole new 

species of ideas, the species of natural rights theories." 

50. Carlos A. Casanova, 'Guillermo de Ockham y el Origen de la Concepción Nominalista de 

los Derechos Subjetivos', Cauriensia, Vol. XI (2016), 113-140. See also Leonardo 

Marchettoni, 'Ockham e l'origine dei diritti soggettivi', Quaderni Fiorentini per la storia 

del pensiero giuridico moderno, 37 (2008), 21-66. 
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Thomas, by attributing subjective rights to the American Indians, was in 

fact assuming, despite his intentions, the doctrine of the theologi moderni 

or junior heirs to the Ochlamist tradition.51 In a 1973 essay, Villey wrote: "The 

thesis that I am going to maintain is that our notion of the law has the defect 

of being itself a foreign body, and is the product of an infiltration into the 

law of a Theology, that this infiltration has unfortunately taken place in 

modern times and that Spanish scholasticism is largely responsible for this 

event."52 

In The Law and Human Rights, he said: 

But the fact that these Spaniards followed the line of St Thomas is highly 

questionable. It is wrong that they adhered to most of his ideas, in the area 

that interests us. Using a very degenerate dialectical method, they 

associated other fashionable "authorities" with the texts of the Summa. 

The result is a mixture, a combination of Scoutism, nominalism and the 

theology of St Thomas. A bric-a-brac. They don't care how incoherent 

they are. They are pragmatists: influential, listened to by princes, they 

aim for a practical goal. They adjusted St Thomas to the cause of re-

establishing a monarchical and Roman order and, betraying the spirit of 

research that characterised the Summa, put a rigid dogmatic system in its 

place, creating "Thomism".53 

 

Spanish scholasticism was born at the beginning of the 16th century 

to promote a renewal and restoration of Thomism against the modern way 

that had dominated the main European universities, especially the 

Sorbonne, over the previous two centuries. On the question of the 

scholastics' fidelity to the Thomist tradition, Tierney says that interpreters 

are divided. Some defend the thesis that the scholastics remained faithful 

to the Thomist tradition of objective law and did not develop a doctrine of 

subjective rights, including Philippe André-Vincent.54 

 

 

51. Tierney, The Idea of Natural Rights, 257. 

52. Villey, "La promotion de la loi et du droit subjectif dans la seconde scolastique", Quaderni 

fiorentini per la storia del pensiero giuridico moderno, n° 1 (1973), 55. 

53. Villey, Law and Human Rights, 131. 

54. Philippe André-Vincent. "La concrétization de la notion classique de droit naturel à 

través de l'œuvre de Las Casas". In Las Casas and the Politics of Human Rights, (Aix-

en-Provence: Institut d'etudes politiques d'Aix, 1974), 204 (my translation). See also: 

"La dialectique lascasienne du droit naturel concret. Las Casas et les droits de 

l'homme" In. I diritti dell'uomo e la pace nel pensiero di Francisco de Vitoria e 

Bartolomé de Las Casas, (Roma: Studia Universitatis S. Thomae in urbe; Milano: 

Massimo, 1988), 639-640. "The concept of 'human rights' is as foreign to Las Casas' 

thinking as the word is to his vocabulary. Even when 



1088 Giuseppe Tosi 

Vol. 75 

Fasc. 2 RPF 2019 

Provided for Personal Licence use. Not for reproduction, distribution, or commercial use. 

© 2019 Portuguese Journal of Philosophy. All Rights Reserved. 

 

 

 

But Tierney disagrees with this reading. According to him, the 

scholastics didn't betray Thomas' thought, but they didn't follow it literally 

either; they changed the meaning of the concepts in order to respond to the 

new questions raised by the discovery of America. Among the themes 

Tierney studied was the relationship between ius (right) and dominium, 

which can mean political dominion over people and economic dominion 

over things, in other words, property. Vitoria and Soto, says Tierney, 

received different meanings of dominium from tradition: some narrower, 

which do not allow the identification between dominium and ius, and others 

broader, such as facultas or potestas, which tend towards an identification 

between dominium and jus. 

The maestros of Salamanca take up the objective conception of law 

from the Thomist tradition, but at the same time use the subjective 

definition of the iuniores, which tends to identify dominium and ius. 

Dominium is defined as the power or faculty to assume a thing for its use 

according to the law and reasonably instituted rights ("potestas vel facultas 

propinqua assumendi res aliquas in sui usum licitum secundum leges et 

iura rationabiliter institutas"),55 thus welcoming the subjective conception 

of natural rights (iura).56 

 

 

is in the plural, the word in Las Casas' work has the objective sense derived from it, 

not the objective sense that one would spontaneously attribute to it in a modern context. 

So, when you read "the rights of the Indians" in Las Casas, you spontaneously think of 

the subjective sense ("the rights of man"), when in fact we are talking about the laws 

of the Indians, or more precisely, that set of laws made up of the customs and traditions 

of the different Indian worlds". Tierney disagrees with this thesis. Tierney, The idea of 

natural rights, 275. André-Vicent's thesis is also analysed and criticised by Tierney in: 

"Aristotle and the American Indians-Again", Cristianesimo nella Storia 12 (1991): 

297-305: "This point of view does not hold up. André-Vincent never carried out a 

systematic examination of Las Casas' actual use of the terms ius and iura. [...] Las 

Casas wrote, for example, about 'the dignities, goods and other rights (iuribus)' that 

infidels also possess by natural law; or about 'regal rights' (iura) belonging to 

indigenous princes; of their 'jurisdictions, dignities, rights (iura) and duties'. 

55. Tierney, The idea of natural rights, 257. 

56. Paolo Grossi, La proprietá nel sistema privatistico della Seconda Scolastica, and Daniel Deckers, 

Gerechtigkeit und Recht. Eine historisch-kritische Untersuchung der Gerechtigkeitslehere 

des Francisco de Vitoria (1483-1546), (Freiburg i.Br., Universitätsverlag-Herder 1991). 

In addition to Philippe Andre-Vincent, the Spanish Dominican Venancio Carro, La 

teologia y los teólogos-juristas españoles ante la conquista de América (Salamanca, 1951), 

285-308; as well as Jaime, Brufrau-Prats. 'Introducción'. In Domingo de Soto. Relección 

de Dominio (Grenada: Universidad de Grenada, 1964). 
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Tierney writes: 

Contemporary writings on the theories of rights by 16th century Spanish 

authors often claim either that they found a doctrine of rights in Thomas 

and simply appropriated it, or that they "betrayed" Thomas by adopting a 

doctrine that was contrary to his teachings, and ultimately derived from 

Ockham's nominalism and voluntarism. Both theories are simplistic. 

Ockham did not invent the concept of natural rights, which had deeper 

roots in medieval jurisprudence. And the doctrine of natural rights does 

not formally contradict anything that Aquinas wrote.57 

 

He concludes 

The Spanish Dominicans were committed to reviving and spreading the 

teachings of their Order's greatest master. They could have decided to 

follow his example in this case too. But in the context of their time, they 

needed a doctrine of natural rights; above all to face the moral dilemmas 

raised by the Spanish conquests in America. As a result, they chose to 

associate a doctrine of rights with the Thomist principles they professed. 

The result was that when new problems arose at the beginning of the 

modern age, there was a theory of natural rights that was already 

widespread and ready to be easily used by future generations of jurists 

and philosophers.58 

 

In this respect, Tierney raises the significant historiographical 

hypothesis that this debate can contribute to defining the dispute between 

the doctrine 

 

 

57. Tierney, The Idea of Natural Rights, 286: "Current writings of the rights theories of the 

sixteenth - century Spanish authors often assume, either that they found a doctrine of 

natural rights in Aquinas and simply appropriated it, or that they "betrayed" Aquinas 

by adopting a doctrine that it was opposed to his teachings and that was derived 

ultimately from Ockham's nominalism and voluntarism. Both views are simplistic. 

Ockham did not invent the concept of natural rights; it had deeper roots in medieval 

jurisprudence. And the doctrine of subjective rights did not formally contradict 

anything that Aquinas wrote". 

58. Ibid., 286-87: "The Spanish Dominicans were intent on reviving and propagating the 

teaching of the greatest master of their Order. They might have decided to follow his 

example in this matter also. But, in the context of their time, they needed a doctrine of 

natural rights, above all to cope with the moral problems raised by the Spanish 

conquests in America. Accordingly, the chose to associate a doctrine of rights with the 

Thomistic principles that they professed. The result was that, when new problems arose 

in the early modern era, a theory of natural rights was very widely diffused ad was 

readily available for use by future generations of jurists and philosophers". 
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of modernity as the 'secularisation' of Christianity proposed by Karl 

Löwith, and Hans Blumenberg's rejoinder on the 'legitimacy' of the 

Modern Age. Tierney states: 

Current discussions [on secularisation] have centred around two themes: 

the origin of Enlightenment theories of natural rights and the origin of the 

Enlightenment idea of human progress. [...] In 1949, Karl Löwith argued 

that the modern idea of progress was a secularised version of Joachim da 

Fiore's history of salvation. This view was widely accepted until, in a 

brilliant (spirited) response defending the "legitimacy" of the Modern 

Age, Hans Blumenberg challenged the idea of secularisation as a 

reasonable (meaningful) explanation of Enlightenment culture. In both 

areas - theories of rights and theories of progress - the Hispanic writings 

provoked by the first encounter with America can be seen as representing 

a transitional phase between medieval and modern thought.59 

 

Without stating it outright, Tierney is suggesting that this debate 

reinforces the thesis of those who defend human rights as the secularisation 

of Christianity. 

Finally, Tierney raises a fourth objection, which seems to me the most 

relevant: the idea of subjective natural rights does not depend on a 

particular individualist or nominalist philosophy or metaphysics on which 

it is based. It is compatible with various types of philosophies and 

metaphysics, so much so that it is present in thinkers as diverse as the 

Spanish Scholastics and Hugo Grotius, absolutists like Thomas Hobbes, 

liberals like Locke, Enlightenment thinkers like Kant, but it is also 

accepted by contemporary authors, neo-Aristotelians or neo-Thomists like 

Jacques Maritain and John Finnis: 

In f a c t , we find that natural rights are correlated with natural law at 

every stage in the history of the doctrine - in the renaissance of law in the 

12th century, in the Enlightenment of the 18th century and also in the 

discourses of the 20th century. A modern thinker like Jacques Maritain, 

rooted in the Thomist tradition of natural law, defined natural rights as 

compatible with this tradition. More recently, John Finnis, arguing 
 

 

59. Tierney. Aristotle and the American Indians-Again, 296. See: Karl Löwith. The Meaning 

of History. Translated by Maria Georgina Segurado (Lisbon: Edições 70, 1991). Hans, 

Blumenberg. La legittimità dell'età moderna (Genoa: Marietti, 1992). This debate also 

included Carl Schmitt: Hans, Blumenberg - Carl, Schmitt. L'enigma della modernità 

(Rome-Bari: Laterza, 2012). 
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with the language of contemporary analytical jurisprudence, treated the 

concept of subjective right as a "precious addition" to the tradition of the 

'doctrine of natural law'.60 

 

Maritain was the greatest neo-Thomist philosopher of the last century, 

he co-ordinated the commission of wise men who drew up the Universal 

Declaration of Human Rights and defended a natural doctrine of human 

rights in continuity with the thinking of St Thomas61 , who strongly 

influenced the renewal of the Church's social doctrine at the time of the 

Second Vatican Council, and contributed to the Catholic Church's 

rapprochement with human rights, an event that Villey cannot regret.  

On the relationship between Maritain and Villey, Louis-Damien 

Fruchaud, in his Memoire de DEA, broadly and exhaustively sets out the 

affinities and, above all, the differences between the two Catholic 

thinkers.62 He tells us that Villey commented on Maritain's work in an 

article published in the Archives de Philosophie du Droit in 1974 (N° 19, 

439-445) in which he reviewed Gregorio Peces Barba's book entitled 

Persona, sociedad, estado, pensamiento social y político de Maritain. The 

title of the article is: Sur la politique de Jacques Maritain. 

In it, Villey's judgement of Maritain's political thought is very harsh, 

and one of the points of disagreement is precisely the different appreciation 

of human rights. Luis-Damien Fruchaud comments: 

Villey's conclusion is then clear: "Yes, we must undoubtedly recognise a 

substantial divergence between the teaching of the Summa and the political 

positions of Jacques Maritain". [...]  

 

 

60. Tierney, The Idea of Natural Rights, 33-34: "In fact one finds natural rights regarded 

as correlative with natural law at every stage in the history of doctrine - in the twelfth-

century renaissance of law, in the eighteenth-century Enlightenment, and still in 

twentieth-century discourse. A modern thinker like Jacques Maritain, steeped in the 

Thomistic tradition of natural law, has defended natural rights as consistent with the 

tradition. More recently John Finnis, arguing in the language of contemporary analytic 

jurisprudence has also treated the concept of rights as a 'valuable addition ... to the 

tradition of 'natural law doctrine'". 

61. See Jacques, Maritain, Les droits de l'homme et la loi naturelle (Paris: Hartman, 1945). 

John Finnis, Natural Law and Natural Rights, transl. Leila Mendes (São Leopoldo: 

UNISINOS, 2007). 

62. Louis-Damien Fruchaud, Jacques Maritain, Michel Villey Le thomisme face aux droits 

de l'homme. Mémoire présenté et soutenu publiquement pour l'obtention du DEA de 

droit public interne Sous la direction de Monsieur le Professeur Jean Mor, Paris 

Université de Paris II Panthéon-Assas , le 9 septembre 2005. 
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Villey emphasises twice that one of the points on which this divergence 

is most noticeable, in his opinion, is the rights of man. He notes en 

passant: "Jacques Maritain rides enthusiastically on the vocabulary of the 

'rights of man'", and then clearly states: "It follows that St Thomas did not 

embark on the confusing, illusory (only modern) language of the 'rights 

of man'". Finally, he concludes that by deviating into politics, Maritain 

could not have fallen (déchoir), according to Villey, and in the name of 

the common Doctor, on the point of the rights of man: "It seems to us that 

St Thomas could bring him the remedy for these deviations. It wasn't 

necessary, therefore, to leave his line, nor was it indispensable to cede some 

ground to modern ideologies: historicism, democratism, the parlance of 

human rights."63 

 

In agreement with Maritain, Tierney states that the natural rights of 

the Spanish scholastics are not identical to the secularised rights of the 

moderns but constitute a crucial moment of passage and transition from the 

Middle Ages to Modernity. 

As soon as it appeared, the idea that all people have rights demonstrated 

a remarkable vitality and adaptability and proved important in relation to 

a variety of emerging problems [...] The idea of natural rights, in its 

earliest formulations, was not a theory of "atomistic individualism"; it 

was not necessarily opposed to the values of traditional societies; and it 

did not depend on any particular type of Western philosophy. It coexisted 

with diverse philosophies, ranging from the religiously oriented systems 

of medieval times to the secularised doctrines of the Enlightenment. The 

only necessary foundation of a theory of human rights is the belief in the 

value and dignity of human life.64 

 

 

63. Ibid. Section 2. La genèse des droits de l'homme, 31: "The conclusion is now clear: 'Oui, 

nous devons sans doute reconnaître une divergence substantielle entre l'enseignement de 

la Somme et les positions politiques de Jacques Maritain'.[...] Villey souligne par d e u x  

fois un des points où s'observe le plus, selon lui, cette divergence: les droits de l'homme. 

He then remarks: 'Et Jacques Maritain d'enfourcher avec enthousiasme le vocabulaire des 

"droits de l'homme", puis il affirme nettement: 'Il en résulte que saint Thomas ne s'est pas 

embarqué dans le langage confus, illusoire, (seulement moderne) des "droits de l'homme". 

Finally, he concludes: 'Déviant dans la politique, Maritain could not but déchoir, selon 

Villey, et au nom du Docteur commun, sur le point des droits de l'homme: "Il nous semble 

que saint Thomas pouvait apporter à lui seul le remède à ces déviations. Il n'était donc 

point nécessaire de quitter sa ligne ni indispensable de céder une part de terrain aux 

idéologies modernes: l'historicisme, le démocratisme, le verbiage des "droits de l'homme" 

'. 

64. Tierney, The Idea of Natural Rights, 345-347: "Once the idea that all persons possess 

rights had grown into existence, it displayed a remarkable vitality and adaptability and 
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In the conclusions, he emphasises the Christian roots of human rights: 

The popes of our time, who have so enthusiastically embraced the idea 

of natural rights after their predecessors had condemned it for many 

years as an ungodly (irreligious) aberration of the Enlightenment, have 

perhaps unknowingly returned to a tradition rooted in the 

jurisprudence of Christianity and the philosophy of the Middle Ages. 

The idea of natural rights developed - and perhaps, at first, could only 

have developed - within a religious culture that integrated rational 

argumentation about human nature with a faith in which men were seen 

as children of a charitable God. But this idea was not necessarily 

dependent on divine revelation, and later proved capable of over-living 

even in a more secularised age [...] The proponents of the secularised 

theories of rights of the Enlightenment often forgot the remote origins of 

the doctrines they adopted; but their rhetoric about human rights becomes 

fully comprehensible only if it is seen as the end product of a long process 

of historical evolution.65 

 

The doctrine of natural rights, which Christian thinkers developed 

from a synthesis of Greek philosophy and Jewish tradition, values the 

dignity of man and considers as natural certain fundamental rights and 

duties that God has imprinted "on the heart" of all men.66  The theological 

roots of human rights are therefore to be found in 
 

 

The idea of natural rights in its earlier formulations was not one of "atomic 

individualism"; it was not necessarily opposed to the communitarian values of 

traditional society. Not was the idea dependent on any particular version of Western 

philosophy; rather it coexisted with a variety of philosophies, including the religiously 

oriented system of the medieval era and the secularised doctrines of the Enlightenment. 

The one necessary basis for the theory of human rights is a belief in the value and 

dignity of human life. The idea of natural rights grew-up - perhaps could only grow up 

in the first place - in a religious culture that supplemented rational argumentation about 

human nature with a faith in which humans were seen as children of a caring God. But 

the idea was not necessarily dependent on divine revelation, and later it proved capable 

of surviving into a more secular epoch. [...] The proponent of the secularised rights 

theory of the Enlightenment had often forgotten the remote origins of the doctrines they 

embraced; but their rhetoric about the rights of man become fully intelligible only when 

it is seen as the end product of a long process of historical evolution". 

65. Ibid, 343, 344: "The popes of our age, who have embraced so enthusiastically the idea 

of natural rights, after their predecessors condemned it for many years as an irreligious, 

Enlightenment aberration, have been returning, unwittingly perhaps, to a tradition 

rooted in the Christian jurisprudence and philosophy of the Middle Ages. 

66. See: Jacques Maritain, The Rights of Man and the Natural Law. Translated by Afrânio 

Coutinho, preface by Alceu Amoroso Lima, (Rio de Janeiro: José Olympio, 1967). 
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in some of the fundamental concepts of Christianity: in the concept of the 

person, in their uniqueness and dignity; in the idea that every human being 

is created in the image and likeness of God and that there is a divine spark 

in all people, even the most despicable, that cannot be extinguished; in the 

idea that there is only one Father and that all people are therefore brothers, 

thus overcoming social and cultural barriers.67 

 

4. Conclusions 

 

The debate we have analysed raises some questions about the genesis 

and validity of theories of subjective natural rights and suggests some more 

general hypotheses about the history of ideas. 

With regard to genesis, Tierney's research convincingly shows that 

the historical processes that gave rise to theories of subjective natural rights 

in the transition between ancient and modern jusnaturalism have their roots 

in three main phenomena: i) in the jurisprudence of the canonists, 

decretalists and civilists of the Middle Ages from the 12th and 13th 

centuries onwards in the period of the reurbanisation of Europe and which 

required giving a legal form to the new economic and social relations of 

incipient mercantilism; ii) in the positions taken by the Franciscan and 

nominalist theologians in the debate on poverty in the 14th and 15th 

centuries, in particular William of Ockham's theses on dominium and the 

use of goods; iii) in the intervention of the theologians of the Second 

Scholasticism to renew the Thomist tradition, in dialogue with the modern 

theologians and with a new disconcerting reality, the discovery of America 

which 

 

 

67. Villey is fully aware of these theological roots but insists that they apply to morality 

and religion and not to law. Responding to a hypothetical reader who says: "Men of our 

time, we have opted for legal positivism. Without ignoring the progress due to 

Christianity. It gave us a sense of the infinitude, the infinite value of man. Christianity 

gave us the idea of human rights." Villey replies: "The advent of Christianity and 

modern subjectivism, the discovery of the infinite value of the human person do not 

change this need [for distinction] at all. If not for the fact that they offer an additional 

reason not to confuse law with morality or politics, the service to the well-being of men, 

or as what is very improperly called today 'the rights of man. Villey, Philosophy of Law. 

Definitions and purposes of law, 454-455. This is the old position of the political 

realists, who separate ethics from politics, from Machiavelli who praised Cosimo de 

Medici's maxim: "Non si governano i popoli con i pater noster in mano", to Marx 

Weber who said that nations cannot be governed with the Sermon on the Mount and 

Carl Schmitt, according to whom Christian universalism does not eliminate the 

differences between friend and foe, the two main categories of "the political". 
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sparked debate about the legitimacy and legality of the conquest of the New 

World in the 16th century.68 

For ancient jusnaturalism, which had dominated the history of the 

concept of natural law from Aristotle until the end of the 15th century, law 

(díkaion in Greek, ius in Latin) was defined primarily (although not 

exclusively) as an objective and due relationship, founded not on the will 

and preferences of individuals, but on what was objectively due in the 

relationships between subjects, based on a natural and social order that 

governed the world and was legitimised by God, an order with which 

subjects had to conform, each taking their place.69 Subjects had more duties 

towards  society than rights. This is the conception of law defended by 

Villey, which modern subjectivism would have disfigured in the passage 

from law to the subjective rights of modern individualism. 

In this transition there is a significant change in legal and political 

language: i) the right (ius) tends to be identified with property (dominium), 

which in turn is defined as a faculty (facultas) or a power (potestas) of the 

subject over himself and over things; ii) the dominium thus understood 

becomes the necessary condition of freedom, what Grossi calls "the 

inclusion of my in the sphere of the self", the individual is free only when 

he is the owner (dominus) of himself, and of his goods; 

iii) This applies to civil law, the relationship of dominion over things as 

well as over other people (condemnation of natural slavery); 

iv) This also applies to the political sphere: princes do not exercise 

dominion over their subjects (they do not own them), but only government 

and jurisdiction (jurisdictio). 

When De Soto, in De Iustitia et Iure, states that: "Since the foundation 

of dominion is freedom, [the Indians] do not lose any right over their 

property"70 ; when Vitoria, in the Relectio de Indis, comes to the conclusion 

that: "From all that has been said it follows that without doubt the 

barbarians were, publicly and privately, true masters, like the Christians; 

and that therefore they could not be deprived, either as princes or as private 

persons, of their goods, as if they were not the masters of their own 

property. 

 

 

68. See: Giuseppe, Tosi. La teoria della schiavitù naturale nel dibattito sul Nuovo Mondo 

(1510-1573). Veri domini o servi a natura?Bologna: Edizioni Studio Domenicano, 2002. 

69. Paolo, Grossi. L'ordine giuridico medievale (Rome-Bari: Laterza, 1996). 

70. Domingo de Soto. De Iustitia et Iure, IV, q. I, 290: "Et cum fundamentum dominii sit 

libertas, nullum amittunt suarum rerum ius". 
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true masters."71 ; when Las Casas preaches that every man is free because 

he was created in the image of God (fundamentum dominii est imago Dei) 

and therefore there can be no "natural" distinctions between slaves and free 

people, and that "from the beginning of the human race, every man, every 

land and everything, by a primordial natural law and law of the people, was 

free and allodial, that is, free, not subject to any slavery"72 ; the theologian-

jurists were admirably applying to the reality of the New World the new 

concepts elaborated in those long centuries of debates, conflicts and 

disputes and creating a new legal theory. 

Such doctrines arose in a certain historical context, as ideologies with 

a pretence of universality, but in fact expressions of particular interests; 

their historical validity, however, is not necessarily restricted to the context 

and circumstances of their genesis. As Tierney states, the idea of natural 

rights has coexisted with different ideologies, since: "The only necessary 

foundation of a theory of human rights is the belief in the value and dignity 

of human life".73 

This is what the first article of the Universal Declaration of Human 

Rights says: "All human beings are born free and equal in dignity and 

rights", a statement that Villey ironically considers "so contrary to reality, 

so deliberately fictitious of our 'natural' condition".74 But Villey was too 

cultured and intelligent not to know that this is not a statement of fact 

(because that would be a blatant lie), but of law; it is a deliberate homage 

by the drafters of the Declaration (among whom was the neo-Thomist 

Jacques Maritain) to the "eternal return of natural law", according to the 

title of a famous book by another Catholic thinker75 . Men, although they 

are all different, are "by nature" 
 

 

71. Francisco de Vitoria. Relectio de Indis (1538) I, I, 16. In the care of L. Pereña and 

J.M. Perez Prendes, Consejo Superior de Investigación Científica, Madrid, 1981 (1967) 

30 (Corpus Hispanorum de Pace, Vol. V): "Restat ergo ex omnibus dictis quod sine 

dubio barbari erant et publice et privatim ita veri domini, sicut christiani; nec hoc titulo 

potuerunt spoliari aut principes aut privati rebus suis, quod non essent veri domini". 

72. Bartolomé de Las Casas, De Regia Potestate, 1.1., 5. A cura di Giuseppe Tosi. Rome-

Bari; Laterza, 2007. "A principio generis humani, omnis homo, et omnis terra, et omnis 

res, de iure naturali et gentium primaevo, fuit libero et allodialis, id est, franca, nulli 

subiecta servituti". 

73. See: Luiz Fernando Barzotto. "Human rights as subjective rights". Revista do 

Ministério Público do Rio Grande do Sul, (2005) 47-88: "Human rights are a kind of 

subjective right: they are the subjective rights that belong to every human being by 

virtue of their humanity", 47. 

74. Villey, The Law and Human Rights, 145. 

75. Heinrich Rommen, Die ewige Wiederkehr des Naturrechts (München: Kösel Verlag, 1947). 
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all free and equal in dignity and rights, as Bobbio states, quoting the 

French Revolution's Declaration of the Rights of Man and of the Citizen: 

"Men are born and remain free and equal in rights." These words were 

repeated verbatim a century and a half later in Article 1 of the Universal 

Declaration of Human Rights: "All men are born free and equal in dignity 

and rights." Men are born neither free nor equal. That men are born free 

and equal is a requirement of reason, not a statement of fact or a historical 

fact. It is a hypothesis that allows us to radically invert the traditional 

conception, according to which political power - the power over men 

called imperium - proceeds from the top down and not vice versa. 

According to Locke himself, this hypothesis should serve to "understand 

political power well and derive it from its origin". And it was clearly not 

a historical origin, but an ideal one.76 

 

But Villey could rightly object that the human rights of the Universal 

Declaration are "unrealistic, uncertain and indeterminate, ethnocentric and 

contradictory", rights of individualism and bourgeois egoism, which 

promise more than they can deliver. This is because, according to Villey, 

they are not really rights, but moral aspirations or ideals, moral rights as 

the English say (an oxymoron for Villey). But the novelty brought about by 

modernity is precisely the process that leads these moral rights, or natural 

rights, to become legal rigths, positive rights77. The Declarations, treaties, 

protocols and conventions on human rights have promoted a process of 

universalisation and positivisation of natural rights, which is not a 

"degeneration" or an "infiltration" of morality into law, but rather the 

translation into the language of law of the moral and political principles 

and norms that underpin the democratic rule of law.78 

And this happened through a long and contradictory historical process 

that went beyond their genesis and extended their validity. Rights 
 

 

76. Bobbio, The Age of Rights, 51. 

77. Ibid, 4: "In the distinction between moral rights and legal rights, the criterion is the 

foundation; in the distinction between "natural rights" and "positive rights", it is the 

origin. But in all four cases, the word 'right' in the sense of subjective right (a 

superfluous precision in English, because right has only the sense of subjective right) 

refers to a normative system, whether it is called moral or natural, legal or positive". 

78. See Leonardo Simchen Trevisan. "The theoretical dissensus on human rights: a 

comparative analysis of the views of Norberto Bobbio, Boaventura de Sousa Santos, 

Michel Villey and Robert Alexy", Res Severa Verum Gaudium, v. 3, n. 2 (2018). 
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Human beings are abstract and undefined "ideals", but it is this abstract 

character that has allowed them to be recognised as diverse social subjects 

from different historical periods, who have filled this "empty" concept with 

a determined historical and social content. Returning to Tierney's 

conclusions: 

It's true that an ideology of rights first emerged in the Western world. This 

was the argument of the entire book. It is even more true that we cannot 

elevate any Western preference to an imaginary human right and expect 

other peoples, regardless of their history and culture, to embrace all such 

rights. However, Western origin does not preclude the possibility that the 

aspirations underlying this language may demonstrate universal 

significance.79 

 

This was the case with the struggle for civil and political rights and 

universal suffrage by proletarians and feminists, which extended political 

rights and broke with the restricted and census-based citizenship of 

bourgeois liberal societies. This is how the struggle of those excluded from 

bourgeois societies led to the conquest of economic and social rights 

against libertarianism, spearheaded by the socialist movements.80 This is 

how the struggle of the abolitionists led to the overcoming of slavery. This 

is how, in the name of the ideals of liberty and fraternity, the black Haitian 

slaves, led by Touissant Louverture, rebelled and created the first free 

black republic, which was later suffocated in blood by Napoleonic troops.81  

It was the same ideals of liberty, equality and fraternity that mobilised the 

intellectual elites of c o l o n i a l  countries such as Algeria and Vietnam, 

who became aware that they too, as human beings, deserved to live in 

dignity in an independent country. It was in the name of human rights that 

the Mahatma 
 

 

79. Tierney, The Idea of Natural Rights, 346: "It is true that an ideology of rights first grew 

up in the Western world. That has been the theme of this whole book. And it is most 

certainly true that we cannot elevate every Western predilection into an imaginary 

human right and then expect other people, regardless of their histories and cultures, to 

embrace all such rights. But the Western origin of rights language does not in itself 

preclude the possibility that the underlying ideals and aspirations inherent in that 

language may prove to have a universal significance". 

80. See: Domenico Losurdo. Counter-history of Liberalism. Translated by Giovanni Semeraro 

(São Paulo: Ideia & Letras, 2006). 

81. See Toussaint Louverture. Lettres à la France. Idées pour la libération di Peuple Noir 

d'Haïti (1794-1798). Introduction and critical apparatus by Antonio M. Baggio and Ricardo 

Augustin (Bruyères-le-Chãtel, Nouvelle Cité, 2011). 
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Ghandi promoted the non-violent struggle for Indian independence. It was 

against racism and racial discrimination that civil rights campaigners in the 

United States mobilised, such as Martin Luther King to have this 

discrimination legally eliminated and Nelson Mandela to have Apartheid 

banned from South Africa as a political and legal system. 

The path that led to the historical affirmation of modern human 

rights82 - always remembering that this is a conceptual history and not a 

social history, which is much more complex and contradictory83  - is not 

linear, it presents advances and setbacks, progress and defeats, periods of 

heyday and oblivion, continuities and ruptures. Neither was the world 

'before' human rights a world of darkness; nor was the world 'after' human 

rights a paradise, where all the contradictions would be overcome and "all 

tears would be wiped away and there would be no more crying or pain".84 

But despite all this criticism, it's hard to deny that human rights are a 

civilisational achievement for humanity, the result more of its mistakes 

than its successes: it was struggles, revolutions, wars and conflicts that 

convinced humanity (or part of it) to adopt them as a civilisational standard 

and to declare them and inscribe them in the order 

Bobbio goes so far as to say, quoting Kant, that: 

From the point of view of the philosophy of history, the current debate on 

human rights - increasingly broad, increasingly intense, so broad that it 

has now involved all the peoples of the Earth, so intense that it has been 

put on the agenda by the most authoritative international assemblies - can 

 

 

82. Fabio Konder Comparato. The historical affirmation of human rights (São Paulo: 

Saraiva, 2006). 

83. José Damião de Lima Trindade. Social history of human rights. 3. ed. (São Paulo: 

Peirópolis, 2011). 

84. Revelation 21, 1-4. 

85. And this is the conclusion reached by important Catholic intellectuals from the same 

Aristotelian-Thomist tradition as Villey, such as Maritain. See: José Anastácio de 

Gouveia Alves. 'The rights of man and natural law in Jacques Maritain'. Didaskalia, 

XXVI (1996), 225-280. Renato Rabbi-Baldi Cabanillas, in his detailed essay on Villey, 

states that he never responded, "to the numerous criticisms directed at the author 

from the jusnaturalist sector, which called for a revision of the topics mentioned 

here - and others - in common harmony with the theoretical sources themselves". 

Renato Rabbi-Baldi, Cabanillas. "Michel Villey and the Theme of Human Rights: A 

Critique from his Writings and Sources", Quaestio Iuris, Vol. 02, nº 01, (2006): 98-

133, 114. 
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be interpreted as a "premonitory sign" (signum prognosticum) of 

humanity's moral progress.86 

 

Human rights are not a total revolution compared to the ancient and 

medieval world, nor a total degeneration, but the most precious and fragile 

legacy left by humanity so as not to repeat the mistakes and tragedies of 

the past. They are as threatened today as they were yesterday. At the time 

Villey wrote his position against human rights was quite isolated and 

counter-current; today, human rights no longer have that consensus 

(although it was never a true consensus omnium gentium) either among 

intellectuals87 or in public opinion. And the danger that this phenomenon 

represents is obvious to anyone who knows the corsi and ricorsi of history. 

It seems odd that a great intellectual like Villey, who lived through 

the atrocities of the period that historians call the "European civil war", a 

time when human rights were forgotten and violated en masse, should not 

have understood the importance of the process that led to these "moral 

aspirations" (including Christian ones) becoming positive "principles and 

norms", the foundations of the legal systems of the Democratic States of 

Law, which followed the era of totalitarianism and which live with the 

permanent threat of authoritarianism. 

Instead, he preferred to fuel the incessant quarrel between the 

Ancients and the Moderns against human rights, denying them the quality 

of a "right" and assuming the role of enfant terrible of French legal philosophy. 

_____________________________________ 

86. Bobbio, A Era dos Direitos, 23. 

87. Só a título de exemplo, cito a esquerda: Slavoj, Žižek. Against Human Rights. New 

Left Review, 34 (August 2005); e a direita: Alain de Benoist. Au-delà des droits de 

l’homme: Pour défendre les libertés (Paris: Krisis, 2004). 
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